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Officers 



OFFICERS FOR THE YEAR 1905. 

PiMident 0HA8. W. SMITH, Stockton 

Vice-Piesident L. H. PBBKINS, Lawrence 

Secretary D. A. VALBNTINB, Topeka 

Treasurer J. O. BLONEOKBB, Topeka 

EXECUTIVE COUNCIL. 

W. P. DiULABD, Ohairman. 

W. D. Atkinson, T. B. Wall, Geo. H. Whitoomb, A. O. Dyer 

DELEGATES TO AMERICAN BAR ASSOCIATION. 
T. N. SedflTwick, W. O. Holt, J. T. Herrick 

JUDICIARY COMMITTEE. 

A. W. BniraoK, Ohairman. 

Frank Doater, W. B. Ham, N. H. Loomis, William Osmond 

AMENDMENTS TO LAWS. 

Otto O. Bokstbin, Ohairman. 

F. L. Bumham, J. B. Moreland, 0. M. Williams, David Ritchie 

MEMORIAL COMMITTEE. 

B. F. Wabb, Ohairman. 

T. B. Wall, J. 8. West. 

LEGAL EDUCATION AND UNIVERSITY LAW SCHOOL. 

J. D. McFablaitd, Ohairman. 

A. 0. Mitchell, Silas Porter, L. H. Walfeknhlcr, P. 0. Young 

LiBRAnr OF T/fi 
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Bar Association of Kansas 

OFFICERS OF PRFVIOUS YEARS. 



1883-4. 

President, Albert H. Hoiton; Vice-President, N. T. Stephens; Secretary, W. H. 
E oes in gton; Treasurer, D. M. Valentine. 

Bxnocnra Oouvoil: D. M. Valentine, Ohairman; James Hnmphrey, David Mar- 
tin, J. H. Oillpatrick, Frank Doster. 

1885. 

President, Albert H. Horton; Vice-President, W. A. Johnston; Eteeretary, W. H. 
Bossington; Treasurer, D. M. Valentine. 

BzBOunya Ck>u«ou.: D. M. Valentine, Ohairman; James Hnmphrey, David Har^ 
Un, B. S. Torrance, L. Honk. 

1886. 

President, Albert H. Horton; Vice-President, B. 8. Torrance; Secretary, John W. 
Day; Treaeorer, D. M. Valentine. 

BzBOOTiyn Oouiioix.: W. A. Johnston, Chairman; John Guthrie, A. W. Benson, 
M. B. Nicholson, John H. Mahan. 

1887. 

President, Solon O. Thatcher; Vice-President, Henry O. Slnss; Secretary, John W. 
Day; Treasurer, D. M. Valentine. 

BzncunvB Oouvoil: W. A. Johnston, Ohairman; O. B. OraTCs; Bobert Groder, 
George 8. Green, T. F. Ganrer. 

1888. 
^ President, W. A. Johnston; Vice-President, Bugene F. Ware; Secretary, John W. 

^ Day; Treasurer, D. M. Valentine. 

C BzBOUTXvn Oouvoil: John Guthrie, Ohairman; 8. B. Bradford, George J. Barker, 

J. W. Ady,J. H. Mahan. 

'^ 1889. 

President, John Guthrie; Vice-President, T. F. Ganrer; Secretary, Ohas. S. Qleed; 
^ Treasurer, D. M. Valentine. 

Exnounra Oouvoil: B. F. Simpson, Ohairman; W. W. Scott, L. B. Kellogg, A. 
W. Benson, Ohas. S. Hayden. 

1890. 



President, Bobert Crozier; Vice-President, Ohas. B. Graves; Secretary, O. J. 
/* Brown; Treasurer, Howel Jones. 

BzBOUTTvn Oouvoil: B. F. Simpson, Ohairman; John Guthrie, Case Broderick, 
W. W. Scott, R. M. Baton. 

1891. 

President, D. M. Valentine; Vice-President, L. Houk; Secretary, O. J. Brown; 
Treasurer, Howel Jones. 

BxBcunvn Oouvoil: T. F. Garver, Chairman; B. W. Cunningham, M. B. Nich- 
olson, J. B. McClure, W. P. Douthltt. 

1892. 

President, T. F. Garrer; Vice-President, J. W. Green; Secretary, O. J. Brown; 
Treasurer, Howel Jones. 

Bxvoorrvv Oouvoil: W. O. Webb, Chairman: O. Angevine, B. W. Moore, Win- 
ileld Freeman, A. A. Harris. 

1893. 

President. James Humphrey; Vice-Prealdent, H. L. Alden; Secretary, O. J. Brown; 
Treasurer, Howel Jones. 

BzncuTiva Couvcil: J. D. Hillikcn, Chairman; N. H. Loomis, A. H. Bills, Sam 
Kimble, H. W. GlcaiM>n. 

1894. 

President, J. D. Milliken; Vice-President, F. L. Martin; Secretary, 0. J. Brown; 
Treasurer, Howel Jones. 

Bkbcutiw Council: H. L. Alden, Chairman; 6am Kimble, J. W. Green, T. L. 
Bond, B. W. Moorc. 



/Googk 



Digitized by ^ 



Officers 



1806. 

President, H. L. Alden; Vice-PreBident, J. B. Larimer; Secretary, O. J. Brown; 
Treasurer, Howel Jones. 

B xncu T iv OouHcii.: Sam Kimble, Chairman; T. B. Wall, A. A. Godard, B. A. 
McFarland, J. D. McOleverty. 

1896. 

President, David Martin; Vice-President, Wm. Thomson; Secretary, O. J. Brown; 
Treasurer, Howel Jones. 

BxBounrn Oooitoil: A. A. Godard, Chairman; T. B. Wall, W. B. Smith, H. B. 
Nicholson, John W. Day. 

1897. 

President, Wm. Thomson; Vice-President, S. H. Allen; Secretary, C J. Brown; 
Treasurer, A. A. Godard. 

BxjouTiv Oouvoii.: C. C. Coleman, Chairman; John W. Boberts, Lee Monroe, 
McCabe Moore, C. B. GraTCS. 

1898. 

President, S. H. Allen; Vice-President, C. C. Coleman; Secretary, C. J. Brown; 
Treasurer, A. A. Godard. 

Bznoumm Couhoil: C. B. QraTes, Chairman; J. D. MoFarland, Lee Monroe, 
L. C. Boyle, MoCabe Moore. 

1899. 

President, C. C. Coleman; Vice-President, Sam Kimble; Secretary, C. J. Brown; 
Treasurer, Howel Jones. 

B jl b outiv Couvoil: Silas Porter, Chairman; C. J. Postlethwaite, B. W. Cun- 
ningham, J. T. Pringle, J. W. Parker. 

1900. 

President, Sam Kimble; Vice-President, Silas Porter; Secretary, D. A. Valentine; 
Treasurer, Howel Jones. 

Bxnounvn Couvoil: B. F. Milton, Chairman; J. G. Slonecker, Sidney Hayden, 
W. B. Saum, John T. Burris. 

1901. 

President, Silas Porter; Vice President, B. F. Milton; Secretary, D. A. Valentine; 
Treasurer, Howel Jones. 

Bxnou T iv Coukoil: J. G. Slonecker, Chairman; C. W. Smith, F. Dumont 
Smith, H. F. Mason, C. B. Graves. 

1902. 

President, B. F. Milton; Vice-President, J. G. Slonecker; Secretary, D. A. Valen- 
tine; Treasurer, Howel Jones. 

BxaouTivn Couhoxl: C. W. Smith, Chairman; Bennett B. Wheeler, T. N. Sedg- 
wick, J. W. Adams, Bedn lams. 

1903. 

President, J. G. Slonecker; Vice-President, C. W. SmiCh; Secretary, D. A. Valen- 
tine; Treasurer, Howel Jones. 

Bznoumni Council: L. H. Perkins, Chairman; Bennett B. Wheeler, Frank O. 
Johnson, Alvin B. Springer, James T. Herrick. 

1904. 

President, W. B. Smith; Vice-President, C. W. Smith; Secretary, D. A. Valen- 
tine; Treasurer, J. G. Slonecker. 

EzBOunvn CouNon.: C. A. Smart, Chairman; J. T. Pringle, B. F. Hudson, 
H. Whiteside, Bennett B. Wheeler. 
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Topeka^ Kan.^ January 31^ 1905. 

TEN o'clock a. m. 

The Twenty-second annual meeting of the Kansas 
State Bar Association was called to order in the 
Supreme Court room by Vice-President C. W. Smith. 
The temporary illness of President W. R. Smith was 
announced and on motion adjournment taken to 2 
o'clock p. m. 

At 2 o'clock the association reconvened as per 
adjournment, President W. R. Smith in the chair. 
The business of the morning session which had been 
laid over was taken up. C. A. Smart, chairman 
of the Executive Council, presented his report as fol- 
lows, and moved its adoption : 

Topeka^ Kan.y January 31 j 1905. 
To the Bar Association of the State of Kansas : 

The Executive Council having under consideration 
the application of the following persons for member- 
ship in the association, recommend their admission: 

S. M, Porter^ Caney. Harold IV, Herrick^ Wellington, 

Lee Bond, Leavenworth. Chas. E. Davis^ Cottonwood Falls, 

Alfred B. Quinton, Topeka, James F. Getty ^ Katisas City, 

H, P, Dillon, Topeka. W, H, Sheldon, Paola, 

P,J, Galle, McPherson, Ed, H. Wilsofi, Paola. 

James IV. Finley, C/tanute, Ernest B, Conant, Topeka. 

C, W, Burchy Salina, A, C, T, Geiger, Oberlin, 

John M. Pleasant, Lyndon, W, j9. Ham, Stockton, 
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T. A. Wiseman, Burlington, Edward D, Osbom, Topeka. 

A. P. Tone Wilson Jr,, Topeka. J. A. McDermott, Winfield, 

Clement L, Wilson, Colby* Henry E. Dean, Kansas City, 

E. E. Enoch, Wichita. O. E. Hopkins, Lyotis, 

A. C Dyer, Kinsley. George E. Overmyer, Topeka. 

Eugene Bourassa, Maple Hill. Robt. C Mayse, Ashland. 

F. L. RicJiardson, Winfield. Tftofnas F. Doran, Topeka. 
Seward I. Field, Medicine Lodge. 

On motion the report of the committee was adopted 
and the gentlemen named declared members of the 
association. Under the regular order of business the 
president called for a report from the secretary who 
simply announced : *'The association is in a flourishing 
condition as the attendance will show." 

The treasurer being called upon reported in writing 
as follows : 

Treasurer's Report. 

To the Bar Association of the State of Kansas : 

Your treasurer begs leave to make the following 
report : 

BEOEIPTS. 

Amount on hand at date of last report, January 20, 1901 1140 . 66 

Amount received from new members 182.00 

Amount received from dues 687.25 

Total $859.80 

DISBUaSBMENTS. 

Ezpeneea of annual meeting of 1904, including banquet 1814.05 

Paid secretary on account of printing, 1908 115.80 

PaidD. A. Valentine, secretary, printing and postage, 1904 8S8.65 

BuTelopes and postage 9.85 

Letterheads and other printing for treasurer 6. 60 

Treasurer's Journal 2.00 

Stenographer 10.00 

Total expenditures 1816.25 

Balance on hand January 37, 1906 $48.56 

Respectfully submitted, 

J. G. Slonecker, Treasurer. 

Report adopted unanimously. 

The treasurer added: **This statement does not 
include any of the payments received from applicants 
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for admission. All the bills so far as I know are paid 
except those incident to printing and postage relating 
to this meeting. I might add that if all the members 
had paid their dues the association would be in a very 
good financial condition." 

Mr. Silas Porter moved that a committee of five be 
named by the president on nominations ; which motion 
prevailed. In due time the president named such com- 
mittee as follows : 

Silas Porter of Kansas City, J; T. Herrick of Well- 
ington, W. P. Dillard of Ft. Scott, A. C. Dyer of 
Kinsley, T. F. Garver of Topeka. 

The president called for the report of the Judiciary 
Committee. The committee not having prepared any 
and the chairman not being in attendance, the same 
was dispensed with and the committee excused. 

Chairman J. McCabe Moore of the Committee on 
Legal Education and University Law School, read the 
report of his committee as follows : 

To the Bar Association of the State of Kansas : 

Your Committee on Legal Education and University 
Law School beg leave to make the following report : 

The attempt to raise the bar of Kansas up to a 
higher standard is meeting with success and is being 
helped materially by two well equipped schools for 
legal education within the borders of our own state. 

The older one, the State University Law School, at 
Lawrence, is a part of the State University and main- 
tained by legislative appropriations and has already 
proved itself to he a credit to the state, besides furnish- 
ing many able lawyers for other states — especially to 
sister^commonwealth of Missouri, where the Kansas- 
made lawyers have been transplanted in Kansas City, 
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Mo., and flourislied with merited success until some 
are already public benefactors in tbeir new home. 

This school has four instructors, to wit: J. W, 
Green, W. L. Burdick, W. E. Higgins and Fred 
Wood, and now needs one more instructor. 

The three years course includes instructions on all 
topics required by the State Board of Law Examiners, 
in text books, supplemented by lectures and case read- 
ing. Each instructor is required to give instructions 
on two, and sometimes three, topics daily. In addi- 
tion to instruction in class, the students have the 
benefit of moot courts. The law library, of about 
3,500 volumes, consists of the reports of the Northern 
States up to the West Publishing System ; the United 
States Reports ; Federal Reports ; C. C. Reports ; Amer- 
ican Reports; American State Reports; American 
Decisions ; Lawyers Annotated Reports ; American and 
English Encyclopedia of Law, and the West Reporter 
System complete. 

It is claimed that an appropriation of $5,000 should 
be made for the law library. At present the school is 
confined to three rooms in Frazier hall ; but this will 
be remedied b3^ the new law building, 120 by 60 feet, 
with two stories and basement, now being constructed. 
The law library, 120 by 40 feet, is to be in the second 
story, with rooms adjoining for private study. 

The basement is built of native lime stone, the first 
and second stories of St. Louis grey brick with terra 
cotta trimmings. The style of architecture is colonial. 
The building will be completed by the fall of 1905. 

There are now 42 seniors, 45 middles and 65 juniors 
in attendance. Twenty-four of last year's class took 
the Supreme Court examination and all passed with 
credit. 

This last statement, per se, is strong evidence that 
the law department of the State University is of a high 
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character, for, we are pleased to say that, after any 
applicant for admission to practice law in Kansas 
passes the examination now required under the present 
law it is sufficient proof that such applicant possesses 
a knowledge of the law in such a degree as will insure 
a higher standard in the future than in the past for the 
bar of Kansas. 

We also heartily endorse the work of the Washburn 
College School of Law located in Topeka where the 
students have peculiar advantages in being able to wit- 
ness the actual trial of cases in State and Federal courts 
and listening to arguments in the State Supreme 
Court. 

Since the report of your committee for last year, 
Chief Justice Johnston has been added to the faculty. 
The three years course of instruction is practically the 
same as that of the State University Law School. The 
number of students is gradually increasing and Tivathin 
the past j''ear 300 volumes have been added to the law 
library. The first class from this school will graduate 
in June, 1906. 

This law school like that of the law school of the 
University of Kansas, gives advantages to students 
seeking a legal education equal to those given in many 
of the old schools of national reputation, and we recom- 
mend that a committee of this association be appointed 
to visit these two schools, and report to this association 
at the next annual meeting. 

Respectfully submitted, 

J. McCabe Moore, Chairman. 

Report adopted as read. 

Mr. Rossington, noting the reference to the Wash- 
bum Law School in the report, moved that a commit- 
tee '*for each of the law schools" be appointed to make 
a report at the next annual meeting of this association. 
The motion prevailed and the president announced as 
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such special committee: W. H. Rossington, Sam 
Kimble, H. E. Valentine. 

The committee on **Trade Marks'* made no report. 

On motion the Memorial Committee was given 
furtier time. 

Then followed an address by Howel Jones of 
Topeka which will be found in its proper place in these 
Proceedings, subject, **Samuel A. Kingman. '* 

On motion the association recommended to the 
Supreme Court that Mr. Jones' able address be given 
place in the next volume of the Supreme Court Reports. 
This in recognition of Judge Kingman's long service 
on the supreme bench. 

President W. R. Smith read the president's address, 
subject^ **Politics and the Judiciary," which will be 
found in its proper place following these minutes. 

Adjourned to meet at 8 o'clock p. m. 



Evening Session^ 8 o* clock. 

Sanford B. Ladd of Kansas City, Mo., delivered the 
Annual Address, subject, *'The Fourteenth Amend- 
ment," to a splendid audience; which address will be 
found in its proper plaqe following these minutes. 



SECOND DAY. 
Topeka^ Kan.^ Wednesday^ February i, 1905. 

MORNING SESSION, TEN O'CLOCK. 

On account of the continued sickness and absence 
of President W. R. Smith, Vice-President C. W. 
Smith presided. 

The first thing on the printed program being a 
report from the committee on Amendments to Laws, 
the same was called. The chairman, Otto G. Eck- 
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stein of Wichita, being ill and absent C. B. Graves of 
Emporia read the same, which is here given in fnll : 

REPORT OF COMMITTEE ON AMENDMENTS 

TO LAWS. 

The chairman of this committee undertook and 
intended to prepare an elaborate report upon this sub- 
ject. The other members of the committee therefore 
gave the matter very little attention. Before the chair- 
man began the preparation of his report he was taken 
suddenly and seriously sick and has ever since been 
very ill. When he discovered that he would be unable 
to make the report as intended he so informed the 
members of the committee and requested them to carry 
out his intentions. Less than ten days then remained 
in which to complete this work. The committee has 
been unable to have a conference until today and are 
not prepared to make a very extended report, but it 
here presents the best it has been able to do under 
these embarassing circumstances. 

We understand that this committee is not expected 
to suggest amendments to laws of a general nature but 
only to such as relate to the administration of justice 
before the courts, and we have intended to keep strictly 
within this limitation. 

First. This state needs something in the nature of 
a **Bill of Discovery.'* In the past attorneys have 
sought to substitute the deposition of the opposite party 
taken before trial for this remedy. The right to take 
such depositions has been so limited that this substi- 
tute has lost its usefulness, and we now have no pro- 
ceeding by which the end desired can be reached. 

Second. The many changes made during the last 
few years in the judges of the district courts of the 
state has shown the necessity for better provisions con- 
cerning judges pro tem. The law providing for the 



Digitized by 



GoogI( 



12 Minutes 

interchange of district judges in such cases has proven 
wholly insufficient. Some of the judges regard the law 
as unconstitutional and not obligatory. Besides so 
many of the courts are in session at the same time that 
it would be very difficult and unsatisfactory to comply 
with this law even if there were no other objections 
to it. 

It is often impossible to find a satisfactory judge 
pro tem. in the county where the case is pending, and 
as there is no provision for the payment of these 
judges, no competent lawyer can afford to act as such 
judge. On this account numerous changes of venue 
are made necessary and a change of venue amounts in 
many cases to a denial of justice. Judges pro tem. 
should also be empowered to extend time for making 
and settling made cases same as the district judge. 

Third. The second trial in ejectment as we now 
have it is an absurdity and a perpetual joke. This 
right was probably intended to compensate in part for 
the general and indefinite form of pleading allowed in 
such cases. We do not understand how either this lax 
form of pleading or the right to arbitrarily demand a 
second trial can be of any real benefit to either party. 
We think that both the form of pleading now provided 
for this class of cases and the right to demand a second 
trial should be repealed or some penalty should be 
attached to the right to the second trial which will 
cause a real first trial. 

Fourth. A recent case serves to emphasize the 
necessity for a practice which many lawyers have long 
advocated, which is to require district judges, when 
they decide motions or demurrers to pleadings, to state 
in the record how they decide as to each ground of such 
motion or demurrer separately. 

In the case referred to the defendant filed a motion 
in the district court to require the plaintiff to separately 
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state and number his different causes of action. This 
motion was overruled. The defendant then filed a 
demurrer to the petition upon two grounds, first that 
there was a misjoinder of different causes of action, and 
second that it did not state facts sufficient to constitute 
a cause of action. The court having practically 
already decided the first ground in its ruling on the 
motion, did not consider it on the demurrer but sus- 
tained the demurrer on the second ground. The 
plaintiff stood on his petition and filed a petition in the 
Supreme Court, where the district court was affirmed 
on the ground that there was a misjoinder of causes of 
action in the petition. By this proceeding the district 
court was affirmed by being reversed. Under the 
practice suggested this decision would not have 
occurred. There is nothing in the law to prevent the 
district courts from adopting this practice, but they 
have not done so and some of them refuse to follow it. 
It should be made uniform by statute. 

In this connection we also suggest that the grounds 
for a motion for new trial should be made more specific. 
Asking for a new trial on the ground *^of error of law 
occurring at the trial" is too general and indefinite. 
This is a very important matter, however, and this 
committee does not care to specify amendments with- 
out further time to consider it. 

The large number of cases decided by the Supreme 
Court, upon propositions not mentioned or considered 
in the district court, very clearly indicate a necessity 
for closer rules of practice. 

Fifth. The lawyers of Kansas have always re- 
gretted the necessity of openly exercising their i)er- 
emptory challenges to jurors. They feel that some of 
the jurors are offended thereby, and in subsequent 
cases they for that reason repeat the challenge when 
otherwise the juror would be satisfactory. 
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The method- of empanelling a jury in the state of 
Missouri relieves all parties from this embarassment. 
In that state enough men are placed in the box and 
passed for cause to cover the twelve required for the 
jury and also the number which may be peremptorily 
challenged by both parties. A list of the jurors thus 
accepted is then given to the parties, who alternately 
check the names on the list which they desire to chal- 
lenge, and the clerk then calls the names of the twelve 
men whose names have not been checked, who serve 
as the jury and the other jurors retire. This method 
seems to be satisfactory in that state and many Kansas 
lawyers who have become familiar with its practical 
workings commend it very highly. There are some 
counties in this state where litigation is insuflScient to 
justify the expense of this method, but in most counties 
it would add nothing to the present expenses, and it 
might be confined to such counties upon a population 
basis. 

Sixth. Many lawyers, especially prosecuting 
attorneys and judges, have criticised our present law 
because it does not provide for the use of counter 
affidavits in applications for continuances in the dis- 
trict court. It is claimed that under the present law 
trials are of necessity postponed to the injury of the 
public and to no benefit to the defendant, except to 
simply delay and postpone the inevitable. 

We recommend that a special committee be ap- 
pointed to whom this report be referred with instruc- 
tions to call the attention to the proper legislative 
committees to the amendments suggested, and if any 
bills are now pending covering any of such amend- 
ments that such committee do what they can to secure 
the passage thereof. 

Respectfully submitted, Chas. B. Graves, 

Geo. H. Whitcomb. 
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After considerable discussion and on motion the 
report was considered section by section. Sections 1 
and 2 were adopted without debate. 

The 3rd section was discussed at length and several 
amendments suggested. Finally on motion to adopt 
R. B. Welch moved to amend by striking out the alter- 
native recommendation, leaving the first to stand. S. 
H. Allen seconded the motion. C. C. Coleman moved 
to amend the amendment by making it read in sub- 
stance> **This bar association thinks the law providing 
for a second trial in ejectment should be repealed." 
This motion carried unanimously and the section as 
amended was adopted. 

The 4th section was read and adopted. 

The Sth section was read, then discussed by Messrs. 
Milliken, Parker, Welch and others. Mr. Welch 
moved that the association recommend for passage a 
bill now before the legislature covering the same point. 
Carried. After which section 6 was favorably passed 
and the report as a whole adopted. The president 
appointed Messrs. E. F. Ware, S. H. Allen and W. A. 
S. Bird a committee to call the attention of the proper 
legislative committees to the recommendations con- 
tained in this report. 

AMENDMENTS TO PROBATE LAWS. 

The report of the committee on Amendments to 
Probate Laws was read by Chairman J. H. Stave y as 
follows : 
To t/ie President and Members of the Bar Association : 

Your committee on the revision of the probate laws 
have had the subject under consideration for several 
months, and from the state at large there comes an 
urgent appeal for a revision of the procedure followed 
in our probate courts. We deemed it inadvisable to 
prepare an entire revision, because we were not 
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appointed for that purpose, and because there is no 
probability that it would receive the consideration from 
the present legislature that it would require and should 
receive. However, at a recent convention held by the 
probate judges of the state a committee was appointed 
to make a general revision of such laws. 

Your committee prepared a bill to meet in a meas- 
ure the condition of affairs arising in the case of Capel 
vs. Drew from Franklin county, where it was decided 
that no guardian could be appointed for feeble-minded 
persons. This bill was modelled after the provisions 
of the 'statute in reference to habitual drunkards, but 
the judiciary committee of the house in its wisdom 
reported it adversely, believing that there might be 
fraud practiced thereby on some innocent parties. 
Another bill prepared by the committee provided for an 
amendment to section 3008 of the General Statutes of 
1901, so that where a probate judge became incapaci- 
tated for the discharge of his duties by reason of sick- 
ness the district judge of the county could appoint the 
probate judge of an adjoining county to act in his place. 
This bill is pending in the committee on judiciary of 
the house. A question of the constitutionality of such 
a law exists, but the need of such a statute is so appar- 
ent that it may be favorably considered with a recom- 
mendation of mercy to the Supreme Court. 

Respectfully submitted, J. H. Stavei^y, Ch, Com. 

On motion the report w^as adopted as read. 

Following which it was on motion declared that it is 
the sense of this association that the legislature should 
pass a law appointing a commission to revise and codify 
the probate laws of the state, including if necessary 
the laws relating to the insane, imbeciles and feeble- 
minded ; and that the commission be allowed adequate 
compensation for so doing. 

Iv. H. Perkins, secretary of the State Board of Law 
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Examiners, read the report of the board as here follows : 

Second Annual Report of the State Board of Law 
Examiners of Kansas. 

It will be remembered that this board came into 
being by operation of Chapter 64 of the Laws of 1903. 

The first annual report of this board was made at 
the last annual meeting of this association. In that 
report we told you of our effort to establish a general 
exchange among all the boards, law schools and law 
societies in this country and Great Britain, so that the 
publications of each should be sent to all. This sys- 
tem is now established and is of great value to those 
who desire to make a study of the science. 

The desire for a mutual exchange of ideas led to a 
call for a national conference of the State Board of Law 
Examiners to meet at St. Louis at the time of the 
meeting of the American Bar Association and the Uni- 
versal Congress of Lawyers and Jurists. Probably no 
such gathering of distinguished lawyers and jurists 
was ever held in any country. The executive com- 
mittee very generously gave the conference Tuesday 
evening, September 27th, 1904, which was one of the 
best times of the week. Most of the twenty-five state 
boards of law examiners were represented, as were also 
the great universities and most of the other schools 
that belong to the Association of American Law 
Schools. The governors of all the states which have 
no boards had been invited to appoint delegates to the 
conference, and most of? them did so and the delegates 
were present and participated. 

The chairman of the national committee in charge 
of the conference called the meeting to order, stated its 
object, and nominated Hon. L. J. Nash, vice-president 
of the Wisconsin board, who was unanimously elected 
chairman, and Mr. Perkins of Kansas was chosen 
secretary. 
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The program, which had been previously arranged, 
consisted of the following papers : 

**The State Board — A Landmark in Lawyer Mak- 
ing,*' by Lucius H. Perkins of Lawrence, Secretary of 
the Kansas Board. 

** Practical Suggestions for the Conduct of Bar 
Examinations,*' by Hollis R. Bailey of Cambridge, 
Chairman of the Massachusetts Board. 

**The Bar Examination from the Standpoint of the 
Law School Student," by Prof. W. E. Walz of Bangor, 
Dean of the University of Maine, School of Law. 

After the regular program the conference went into 
a committee of the whole for a general discussion, 
which became very spirited and continued for over an 
hour. Some of the most noted educators of the country 
participated. Delegates from three great states which 
have no boards, Indiana, Missouri and California, were 
pronounced in their endorsement of the movement and 
earnest in their endeavor to bring their states into line. 
The upshot of the discussion was a powerful endorse- 
ment of the movement for the unification of the state 
board system, its extension to include all the states of 
the Union, and the organization of a permanent Na- 
tional Conference. 

A resolution was adopted directing the chairman to 
appoint a national committee of five members of boards 
of examiners to prepare and report to an adjourned 
meeting of the conference a form of association with 
such by-laws as they should deem advisable. The 
chairman appointed the following committee : Lucius 
H. Perkins, of Kansas; A. A. Jackson, of Wisconsin; 
Weed Munro, of Minnesota; George W. Wall, of 
Illinois ; Wesley W. Hyde of Michigan. 

It is the purpose of the committee to hold an early 
meeting probably at Chicago, and Judge Nash, of the 
Wisconsin board, has promised to attend and lend his 
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valuable counsel in the development of a plan for 
permanent organization. The next National Confer- 
ence will doubtless be held concurrently with the 
annual meeting of the American Bar Association. 

We have given these facts about the national move- 
ment for the unification of the board system, in the 
belief that you ^all be interested in the extent to which 
the system is engaging the attention of American 
lawyers. 

In our report we also called attention to three 
defects in the act and recommended certain amend- 
ments. These defects and the reasons why they should 
be eliminated are given in pages 30 to 32 of the printed 
Proceedings of 1904. 

Pursuant to the resolution shown on page 38 of the 
Proceedings, the president appointed the following 
committee to prepare a bill containing the amendments 
suggested: L. H. Perkins, of Lawrence; J. D. Mc- 
Farland of Topeka; Wm. Thompson, of Burlingame. 

According to instructions the committee prepared 
a bill which was promptly introduced, and with one 
amendment has been passed by both branches of the 
legislature. The amendment makes the act effective 
on and after September 1, 1905. The bill as amended 
is as follows : 

REGULATING ADMISSION TO PRACTICE LAW. 

An act amending chapter 64 of the laws of 1903 
entitled: ''An Act to amend sections 2 and 3 of 
chapter 11 of the General Statutes of Kansas, 1868, 
the same being an act relating to attorneys at law, 
and to repeal original sections 2 and 3 of said act, 
and to repeal chapter 111 of the laws of 1897.'' 

Be it enacted by the Legislature of the State of Kansas : 
Section 1. That chapter 64 of the laws of 1903 

entitled: ''An act to amend sections 2 and 3 of chap- 
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ter 11 of the General Statutes of Kansas, 1868, the 
same being an act relating to attorneys at law, and to 
repeal original sections 2 and 3 of said act," be 
amended so as to read as follows : 

**Any citizen of the United States who has read 
law for three years in the office of a regularly practic- 
ing attorney, or who shall be a regular graduate of the 
law department of the University of Kansas or some 
other law school of equal requirements and reputation, 
and who satisfies the Supreme Court of this state that 
he possesses the requisite ability and learning and that 
he is of good moral character, may be admitted to prac- 
tice in all the courts of this state upon taking the oath 
prescribed." 

Sec. 2. The Supreme Court of this state may make 
such rules and regulations as it may deem necessary 
for the examination of applicants for admission to the 
bar of this state. 

Sec. 3. Chapter 64 of the laws of 1903 and chapter 
111 of the laws of 1897, and all other acts and parts of 
acts in conflict with the provisions of this act are 
hereby repealed. 

Sec. 4. This act shall take effect and be in force 
from and after the first day of September, 1905, and its 
publication in the statute book. 

Without repeating what we said in our former 
report, we will only add that the amendments relate 
solely to the three points, viz : 

1. To enlarge the citizenship from the state of 
Kansas to the United States. 

2. To increase the period of study from two to 
three years. 

3. To strike out the limitation as to the residence 
of the preceptor. 

The experience of the past year emphasizes the 
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necessity of these amendments. At the June term 
about a dozen graduates of the State University were 
unable to apply for examination because they were not 
citizens of this state. 

The necessity for a better preparation is shown by 
the disaster that befell the October class which failed, 
to a man, to pass the examination. The members of 
the board thought the problems submitted were easier 
and simpler than those of any previous examination. 
The class consisted of only four, all intelligent men, 
but they did not come up to the required standard. 
We are glad to report that they are all continuing 
their studies and expect to take another examination 
at the February term. 

The changes wrought by the operation of this law 
pass all belief. Under the old regime some counties 
admitted to the bar a larger number than now apply 
from the whole state. At first it was supposed that 
most of those who were preparing for the law made 
haste to be admitted before the new law took effect ; 
but there is nothing to justify that theory. More 
applied in October, 1903, than in October, 1904. 

The first class was composed of picked men, nearly 
all graduates of schools and colleges. The second, or 
February, class was almost as good. The third, or 
June, 1904, class was largely composed of graduates of 
the State University. These classes consisted of seven, 
seventeen and thirty-five respectively, a total of fifty- 
nine for the first year. All acquitted themselves with 
credit and were admitted to the bar. But while all 
who were examined, in these three classes, were 
admitted, it must not be inferred that all were examined 
who applied. There were seventy-five petitions filed 
during the first year, of which sixteen were disposed of 
before the examinations. 

One of the most wholesome provisions of the new 
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law is the requirement oi scholastic training equal to 
that of a standard high school. At the last meeting of 
the American Bar Association the proposition to require 
a college degree as a condition precedent to admission 
to the bar, was strongly mooted, and doubtless such a 
requirement may be made during our life-time. No 
man has greater need of a liberal education than the 
lawyer, and nothing will add more to the esteem in 
which he is held by his fellow men. 

In the matter of legal preparation the board has 
given notice that it will not recognize as a standard law 
school any institution that does not require a three 
years' course. This was a hardship on a few graduates 
of two year schools, but will result in forcing the 
small law schools to adopt a three year's course or go 
out of business, either of which will be an advantage to 
the cause of legal education. No law school's diploma 
excuses the applicant from the literary examination. 
The board reserves the right to go back of the diploma 
and investigate the curriculum and the quality of the 
work of the school, and if it falls below the mark, the 
applicant must submit to the literary examination. 

The board construes the law and the rules of the 
Supreme Court to mean that it is responsible to some 
extent for the character of the men who are recom- 
mended for admission to the bar. Hence the sweeping 
investigation into the moral character of the applicants. 
No man who is known to have a bad record ne^ apply. 
But in the work of purging the future bar of the state 
the board needs and has a right to demand the con- 
scientious co-operation of the lawyers and judges. A 
recommendation by three practicing attorneys and the 
presiding district judge, while not conclusive, has 
great weight with the board. Most of the applicants 
are strangers to us. The Supreme Court requires 
their names to be posted for thirty days and makes it 
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the duty of any lawyer who knows that an applicant is 
unworthy, to notify the board, and such communica- 
tion should be treated as confidential. In that way the 
board will be put upon inquiry and can follow such 
lines of investigation as it deems best. The board 
requires each applicant to find three practicing lawyers 
and one judge who will vouch for his character. But, 
lawyers and judges, if you are recreant to your duty> 
and recommend an unworthy applicant, or one whom 
you do not know, because it is easier to recommend 
than to investigate, you are false to the board, unfaith- 
ful to your obligations as attorneys and deserve the 
contempt of the Supreme Court. Give us your honest 
help and the board will make few shysters-at-law. 
They have done the work just as well as they could 
have done it for the most wealthy and liberal client, and 
have established a standard that is recognized all over 
the English-speaking world. No board in the United 
States is as well known, both in and out of America, as 
the Kansas board. The greatest law schools in the 
world have expressed their approbation of our work and 
their desire to co-operate with us in the enlargement 
and development of the board system. Members of 
other boards and scholarly lawyers in many states and 
foreign countries and law teachers of national reputa- 
tion have carried on extensive correspondence with us 
on the unwarrantable assumption that as the origina- 
tors of the larger movement, that has assumed national 
importance, we were possessed of peculiar knowledge 
and information. To this we enter a flat disclaimer. 
We have no copy -right and no inspiration, save that 
which flows from an industrious study of the whole sub- 
ject, and an earnest desire to make the new system a 
mighty force for uplifting and purifying the bar. 

The perpetuation of this work is of importance to 
this association and to the state at large. It can not 
be continued on the present basis. The deficit, Janu- 
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ary 1st, 1905, is twenty -one hundred and eleven dollars 
and ninety-five cents ($2111.95). The secretary's 
book-keeper without charge to the state has kept a 
complete set of books as a matter of curiosity. We 
have gone on the principle that whatever was necessary 
for the development of this system should be done, and 
it has been done, and the bills are all paid. The mem- 
bers of the board have not only given their time but 
have freely paid the expenses, and not a man is here to 
ask for anything. But while they are willing to give 
their time and money to the inauguration of the work 
and the establishment of a lofty standard, it could not 
be supposed that such a condition could be permanently 
maintained. You will have to lower the standard or 
reduce the number of terms of examinations or find 
some means to sustain the work upon a business basis. 
The present board will hold the two examinations Feb- 
ruary and June of this year, at whatever sacrifice, and 
the standard of the work shall be maintained. If their 
successors maintain the position which the board now 
holds in the estimation of the world, we may indulge 
the hope that there will never be cause for this associa- 
tion to be ashamed. 

The report was discussed somewhat at length at the 
conclusion of which J. W. Green moved that the report 
be received and accepted, and that a committee of five 
from the membership of this association, three from the 
house and two from the senate, be appointed to ask the 
legislature to provide ways and means of furnishing 
funds with which to pay the members of the board and 
keep up the high eflBciency of the work and to aid in 
preserving the examinations in their present form. 
Motion adopted. The president appginted Senators 
Noftzger and F. D, Smith, Representatives Benson, 
Adams and Ham. 

Recess declared till 2 o'clock p. m. 
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AFTERNOON SESSION, TWO O^CLOCK, 

In the absence of T. E. Dewey, chairman of the 
Memorial Committee, John F, Hanson prepared the 
following report and read it. On motion it was 
accepted and ordered printed in the minutes. 

REPORT OF THE MEMORIAL COMMITTEE. 

CAPTAIN JAMES R. m'cLURE- 

Captain James R. McClure was born in Franklin 
county, Indiana, July 17, 1828. He attended the 
common schools until he was fifteen years of age, and 
afterwards attended Miami University, Oxford, Ohio, 
three years ; but on account of small pox breaking out 
among the students, did not remain at the university 
to be graduated. Among his associates at college 
were Hon. John W. Noble, ex-secretary of the Interior, 
and William Taylor, speaker of the National IJouse of 
Representatives. 

When yet a lad, he enlisted as a private for service 
in the Mexican war, in the Fifth regiment Indiana 
Volunteers, which was commanded by James H. Lane, 
afterwards United States senator from Kansas. 

After being mustered out at the close of the Mexi- 
can war he returned to Indiana and read law at Brooks- 
ville, where he was admitted to the bar in 1851, and 
soon afterward held the ofl&ce of prosecuting attorney 
of the Court of Common Pleas for the counties of 
Franklin, Fayette and Union. 

He decided to go west and came as far as Kansas 
City in November, 1854. From Governor Reeder he 
learned that the capital of the territory would be located 
at Pawnee, near Ft. Riley, and deciding to locate there 
came to Ft. Riley in December, 1854. He located a 
claim at the mouth of the creek now called Lyons 
creek, and the next year in company with some others 
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he laid out a town which he named Chetolsh, but the 
prospective city failed to materialize. 

In 1855 he was ai^pointed to take the first census of 
the Seventh and Eighth districts, being the territory 
lying west and south of Ft. Riley. The total number 
of inhabitants in the Eighth district was only 83, 
including 10 slaves, and of the Seventh, 148. This 
territory and that west of it in the state now has over 
400,000 inhabitants. A sketch of this taking of the 
census in 1855, written by himself and published in 
Vol. 8, page 227^ of Kansas Historical Collections, is a 
vivid, graphic description of the country and the con- 
ditions that prevailed at the time. In this sketch he 
apologizes to his children for having brought their 
mother to this wilderness to share with him the hard- 
ships of a pioneer life. Having built a cabin on his 
claim he brought his wife and children there in 1855, 
where for a period of eighteen months Mrs. McClure 
did not see a white woman. Having gained the con- 
fidence and friendship of the Indians, he managed to 
keep on friendly terms with them. In 1857 he and 
six other persons secured the land now occupied by 
Junction City, and laid out that town which was his 
home the rest of his life. After the city was well 
started he began the practice of law. 

In 1861 he raised a company of volunteers for the 
Union army. This company became the Company B, 
Second Kansas Infantry. He participated in the bat- 
tles of Wilson Creek, Forsyth, Drug Springs and 
Shelbina ; in this last battle he was severely wounded. 
Being incapacitated for the command of troops in the 
field, he was appointed quartermaster of the 11th Kan- 
sas Regiment, in which capacity he served until his 
regiment was mustered out in 1865. 

In politics Captain McClure was a Democrat, but 
in Kansas territorial days he was a Free State man. 
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From 1867 to 1869 lie was, by appointment of the 
president, Register of the United States Land Office* 
He was a delegate to the Wyandotte Constitutional 
Convention. He was an unsuccessful candidate for the 
offices of auditor, treasurer and lieutenant governor of 
the state of Kansas, and in 1878 for congressman from 
the First district, being defeated because the Republi- 
cans polled the heaviest vote. In religion he was 
Episcopalian. He was a Knight Templar, member of 
the Grand Army of the Republic, a charter member of 
the Kansas Commandery of the Loyal Legion, and 
became a member of the State Bar Association of Kan- 
sas June 6, 1883. 

After the war he returned to the practice of law at 
Junction City. He conducted an extensive practice 
in all the courts, and was counsel in many important 
cases. He was sensitive to lending his support to any- 
thing but a righteous cause, and he always prosecuted 
his cases with enlightened zeal and vigor, and in his 
faithfulness to the interests of his client he never 
wavered. His principles were of a high standard, and 
to his associates at the bar he was considerate, kind 
and courteous. He was upright to his fellowmen and 
constant in his friendship. He died at the age of 
seventy-five years on July 16, 1903, meeting a tragic 
death in a fire at Bonner Springs, Kansas. He is now 
gone, but leaves behind him the record of anexamplary 
life, **foot-prints on the sands of time'' for those who 
follow. 

JUDGE MATTHEW P. SIMPSON. 

Judge Matthew P. Simpson was bom in Harrison 
county, Ohio, July 2, 1837. He was raised on the 
farm and attended the common schools until the fall of 
1855, when he entered Richmond college in Jefferson 
county, Ohio. He earned his way at college by work* 
ing on the farm during vacation and teaching school 
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and tutoring at the college. In the fall of 1860, while 
in the senior class, he left college to enlist in the Union 
army as a private in Company I, Fortieth Ohio Volun- 
teer Infantry, and served with his regiment until it was 
mustered out in November, 1864. 

During service he was first promoted to the rank of 
sergeant-major, and later received a commission as 
first lieutenant. Among the engagements and cam- 
paigns in which he served were those of the battles of 
Chickamauga, Lookout Mountain, Mission Ridge and 
the Atlantic Campaign. 

After the war Judge Simpson went to Christian 
county, Illinois, where his parents lived at the time. 
In 1865 he entered the law department of the Univers- 
ity of Michigan, at Ann Arbor, and was graduated 
from that school in 1867 with the degree of Bachelor of 
Laws. That same year he was admitted to practice by 
the Supreme Court of Illinois, and later engaged in the 
practice of law at Taylorsville, in that state. 

In 1893 Judge Simpson came to Kansas and hung 
out his shingle at McPherson, where he resided until 
his death. He was one of the incorporators of the city 
of McPherson, and a member of the first city council. 
He was always a friend and promotor of education and 
served twelve years as a member of the board of educa- 
tion of the city of McPherson, most of the time being 
president of the board. He also served two terms as a 
member of the board of regents of the State University, 
being appointed once by Gov. John A. Martin, and 
once by Gov. Lyman U. Humphrey. He was twice 
elected county attorney of McPherson county and 
served four years in that capacity. 

In 1897 he became judge of the Ninth Judicial Dis- 
trict of Kansas, comprising the counties of McPherson, 
Harvey and Reno by appointment of Gov. E. N. Mor- 
rill to fill the vacancy caused by the resignation of 
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Judge F. L. Martin, He was the same fall elected to 
fill the office for the remaining two years of the term, 
and was again elected and served a full term, and was 
again appointed by Gov. W. J. Bailey to fill the vacant 
term of one year created in his office by the biennial 
election law. 

While serving under the last appointment he sud- 
denly met his untimely death in an automobile acci* 
dent near Newton, Kansas, May 10, 1904. He joined 
the State Bar Association of Kansas January 30, 1900, 

He was an able, intelligent and conscientious law- 
yer. In politics he was strictly a Republican ; and in 
religion he was a Methodist. As a judge his success 
was above the average ; complimented by all upon his 
fairness and his impartiality. He was always a friend 
of the young men and women, and solicitous of their 
success in life, and especially was he a friend of the 
young lawyer. He was always courteous and consid- 
erate to his associates. He was a man of great moral 
courage. Upon all social, moral, political and relig- 
ious questions he had very decided convictions, and 
had the courage of his convictions. You always knew 
on which side of a question Judge Simpson stood. He 
was a patriotic citizen, a pleasant companion and a 
loyal friend, and merited and had the esteem of all who 
knew him. He has passed away and left the younger 
generation to take up the work he left off. May they 
be worthy of the mantle that has fallen upon their 
shoulders. 

CAPTAIN JKRMIAH G. MOHLER. 

Captain Jermiah G. Mohler was bom in Stark 
county, Ohio, December 20, 1843; died at Salina, 
Kan., October 25, 1904, after an illness of four years. 

Aifter securing his early education, he enlisted in 
the army for service in the Civil War where he served 
his country as a good soldier, and at the close of the 
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war was holding the position of captain on the staff of 
General Melroy. 

After the war closed, Captain Mohler located at 
McMinnville, Tennessee, where he studied law and 
Was admitted to the bar. He there held the position 
of prosecuting attorney of Warren county. The south, 
however, was not congenial to him, he being a north- 
erner by birth, education and environment, and in 
1869 he went to Salina, Kan., where he lived until the 
end. He joined in the strenuous life of the pioneer, 
which seemed to be congenial to his nature, and he 
helped to make the history of this section of the state 
what it is today. He had an extensive practice, and 
gained considerable prominence as a criminal lawyer. 
In 1874 he was appointed by the Federal Court to 
defend a band of Cheyeime Indians who were tried at 
Lawrence, Kan., for murder, and after a sensational 
trial Captain Mohler succeeded in clearing them of the 
charge. Another famous case was the Barney Bohan 
case in Saline county, in which his client was cleared 
of the killing of one of the Anderson boys, and con- 
victed for killing the other and sent to the penitentiary 
for life. By untiring efforts for twelve years, however, 
Captain Mohler succeeded in getting a pardon for his 
client in 1894. Another was the Pat Cleary case in 
Lincoln county where his client was in the first 
instance convicted of murder and sentenced to twenty 
years in the penitentiary, but he succeeded in revers- 
ing the case in the Supreme Court. On the second 
trial the jury disagreed, and the case was finally com- 
promised by Cleary pleading guilty to manslaughter, 
and being sentenced to three years in the penitentiary. 
However, before Cleary was removed to the peniten- 
tiary he was mobbed. 

True to the instinct of the pioneer lawyer. Captain 
Mohler was a politician, his political affiliation being 
with the Republican party. He was elected to the 
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office of county attorney of Saline county. In 1876 he 
was elected to the legislature and was one of the lead- 
ing candidates for speaker, but was defeated by Sam 
Wood, the once famous Kansan. He was elected 
state senator from his district in 1888, and defeated for 
the same position in 1892 and 1900. He became a 
member of the State Bar Association in January, 1895 > 

As a lawyer he was energetic and painstaking, and 
after having taken up a client's defense he never 
deserted him. It is said of him that he even allowed 
his interest in his client's cause to lead him so far that 
he forgot the rights of others. He was ambitious and 
aggressive, and considered nothing to difficult to 
obtain the object he sought to accomplish. He was in 
a true sense a criminal lawyer of the pioneer days» 
As to his tactics, the slogan of his war cry seemed to 
be *'The Evidence." He was a good neighbor and a 
loyal friend, and will long be remembered in connec- 
tion with the early history of the state. 

The Judiciary Committee submitted a report in 
writing which was acted upon favorably and is as 
follows : 

**An effort has been made to secure the adoption of 
a uniform law upon negotiable paper throughout the 
United States. Such a law has been adopted by sev- 
eral states. This law has been thoroughly examined 
and endorsed by both the American Bar Association 
and the American Bankers Association. A copy of 
this law is now before the proper committees of the leg- 
islature. The friends of the bill desire the endorse- 
ment of this association. A hasty examination of the 
law, and the many endorsements it has received, has 
given this committee a very favorable impression of 
this bill, and it here calls the attention of this associa- 
tion to said law and recommends that appropriate 
action be taken with reference thereto. Hon. John D. 
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Milliken has a copy of said bill and is familiar witH its 
iistory.'* 

Mr. Slonecker as chairman of the ** Delegates to the 
Universal Congress of Lawyers and Jurists'* at St. 
Louis, reported orally, after which the committee was 
formally discharged, having performed all its duties. 

Addresses here named were delivered during the 
afternoon by members of the association, all of which 
addresses may be found in their proper places following 
these minutes : 

'* Alien Ownership of Land in Kansas," by Fred H. 
Wood of Lawrence. 

** English Courts and Procedure,'' by Stephen H. 
Allen of Topeka. 

''How Does Suicide Affect Legal Relations," by 
James A. Brady of Chetopa. 

''Some Needed Legislation," by W. D. Atkinson 
of Parsons. 

Mr. Slonecker moved that the paper read by Mr. 
Wood be referred to the Judiciary Committee with 
instructions to prepare and submit a bill to the next 
legislature covering the points made by Mr. Wood. 
Motion carried. 

The committee on nominations made its report in 
writing as follows : 

For President, Charles W. Smith of Stockton. 

For Vice-President, L. H. Perkins of Lawrence. 

For Secretary, D. A. Valentine of Topeka. 

For Treasurer, J. G. Slonecker of Topeka. 

Executive Council— W. P. Dillard, chairman, of 
Ft. Scott; W. D. Atkinson of Parsons; T. B. Wall of 
Ft. Scott; George H. Whitcomb of Topeka; A. C. 
Dyer of Kinsley. 

Delegates to Meeting of American Bar Asso- 
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ciATiON— T. N, Sedgwick of Parsons; W. G. Holt of 
Kansas City; J. T. Herrick of Wellington. 
(Signed) Silas Porter, 

J. T. Herrick, 
W. P. Dillard, 
A. C. Dyer, 
T. F. Garver, 

Committee. 

On motion the report was unanimously adopted and 
the gentlemen named declared elected to the respective 
offices. 

In due time President Elect Charles W. Smith 
reported his committee nominations to the secretary as 
follow : 

Judiciary Committee — A. W. Benson, chairman, 
Ottawa; Frank Doster, Topeka; W. B. Ham, Stock- 
ton; N. H. Loomis, Topeka; Wm, Osmond, Great 
Bend. 

Amendments to Laws — Otto G. Eckstein, chair- 
man, Wichita; F. L. Bumham, Beloit; J. R. More- 
land, Eskridge ; C. M. Williams, Hutchinson ; David 
Ritchie, Salina. 

Memorial — E. F. Ware, chairman, Topeka; T. 
B. Wall, Wichita; J. S. West, Topeka. 

Legal Education and University Law School 
— J. D. McFarland, chairman, Topeka; Alex C. 
Mitchell, Lawrence; Silas Porter, Kansas City; L. H. 
Wulfekuhler, Leavenworth ; P. C. Young, Fredonia. 

On motion the association adjourned sine die, 

D. A. Valentine, Secretary. 
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%\ft ilanquet. 



«<Thls day is oun m many more shall be." 

King Henry IV. 

MENU. 

HUITRES. 
Celeri en Branches. 
CONSOMME DE GIBIER. 
Mangues Olives 

EPERLANS de NEW BRUNSWICK, 

Maitre de Hotel 

Pomnusde Tkroop 

POULET FRICASSE, CHAMPIGNONS 

Pommes de Terres Sucres Du Pain Bis 

RIS de VEAU EN CROQUETTES 

Pais de Landreth 

Sorbet Chevrette en Mayonnaise 

PRAISES ET GLACE 

Gateaux Assorti 

Biscuits Frontage de Roquefort 

Mocca Cigars 

''Serenely fall, the eplonre would sa^ 
Fate cannot harm me, I have dined \ 



-Sidney Smith. 
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'Thence to the famoas onton repair." 

—Milton. 

Magister Convivii, C. a. Smart. 

'The hour's now come; 
The very minute bids thee ope thine ear." 

—Tempest. 

What Some Lawyers Don't Know Jay A, Close 

"Pore GK>d, my intelligence 
Costs me more money than my share oft comes to." 

— B. Jonson. 

The Lajv as an Art L. S. Ferry 

"All kinds of nonsense are talked to yon now-a-days, 
ingeniously and irrelCTantly, abont art."— Baskin. 

The Lawyer and Natural Gas G. W. Wheatley 

"The windy satisfaction of the tongue." 

—Pope. 

The Apotheosis of the Newspaper Lawyer F. L. Vandegrift 

^^'Bmm shall I speak thee or thy power address, 
Thou god of our Idolatry, the Press." 

— Oowper. 

A Dissenting Opinion Fred Dumont Smith 

"For e'en though yanquished, he could argue still." 

—Goldsmith. 

Obiter Dictum Rousseau A. Burch 

"I will teU you now 
What never yet was heard in tale or song. " 

-Milton. 



"But, soft; methinks I scent the morning air." 

—Hamlet. 
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%^^xt%%t%. 



SAMUEL A. KINGMAN. 

HOWEL JONES, TOPEKA. 



IT may safely be taken for granted that all lawyers 
of the older generation in Kansas knew Judge King- 
man. He had an unique personality, and he lived 
and worked at the time of the beginnings, when the 
home, the church, the school and the law were slowly 
emerging from the soil of a region that only yesterday 
had passed from the dominion of the Indian and the 
bufialo. 

Judge Kingman died September, 9, 1904, at the 
age of eighty-six years. His life had seen the passing 
of the old and the coming of all the new. In his youth, 
in the Massachusetts town of Worthington, where he 
was bom, the world had not yet heard of the telegraph, 
and all we have now — the strange things that are the 
indispensable conveniences of daily life — came to us 
after he had reached middle life. In his early man- 
hood, and even after he began the practice of the law, 
men and women were still sold like cattle, while at the 
time of his death every man had long been free and at 
liberty to make of himself, for himself, whatever it was 
in him to be. 

Judge Kingman came of the sturdiest New England 
stock. His early education was such as was given in 
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the New England district school, and all he knew, and 
it was much, he learned later, and by and for himself. 
Ill health was his constant companion during all his 
long life, and he was forbidden a full participation in 
the physical energies that always accompany growth 
and change ; yet growth and change were part of his 
environment wherever he was, after he had left his 
native town. He took part in all, but it was, of neces- 
sity, the part of one who sees clearly ^ and advises 
wisely, rather than of him who rides far and watches 
long, and wrings his sustenance from unwilling nature 
at first hands. It was ill health that took him from his 
birthplace, and at the age of nineteen, without health, 
money, or friends, he was at CarroUton, on the Ohio 
river, in Kentucky. He taught school to live, and 
while teaching studied law. Later he .removed to a 
town named Smithland, in the same state, and there 
began the practice of the law. 

Some of his earliest experiences were in the field of 
politics, and for several terms he represented his county 
in the Kentucky legislature. It was during this 
period that Kentucky adopted a new constitution, and 
thus he acquired some of the practical experience that 
fitted him for his work as a member of the body that 
framed the present constitution of Kansas, at Wyan- 
dotte, in 1859 — more than forty-five years ago. It was 
ill health that caused Judge Kingman's removal from 
Kentucky and placed him where his life work was 
actually to be done — here in Kansas. He arrived in 
this state, then a territory, in 1857, a date that few 
living men can now recall. It was a time when every- 
thing was yet to be done, and the situation was ren- 
dered still more complicated by a strife such as never 
had occurred before, and certainly can never occur in 
the future; and that seems almost incredible to the 
school child of our time as part of the history of his 
native state. 



Digitized by 



GoogI( 



Bar Association of Kansas 39 

It was in 1859, about two years after Judge King- 
man arrived, that he was sent as a delegate to the 
Wyandotte constitutional convention. There had been 
held three conventions for the same purpose — at 
Topeka, in 1855, at Lecompton, in 1857, and at Leav^ 
enworth in 1858. These others had been held under 
the stress of what was, in fact, a mere modification of 
civil war, and when the minds of men were too excited 
and radically inclined to frame a fitting organic law for 
the Kansas that was to be. As time passed and it 
became certain that the work was necessary, the people 
of the territory called still another convention, and 
sent to it as delegates a new type of men — men unham- 
pered by the personal memories of the struggle whose 
echoes had died away, having in their minds instead, a 
forecast of the future. They were, for the greater 
part, newer to the territory and their veins were full of 
the red wine of young manhood. There had, indeed> 
been extremes at other conventions. The Topeka 
constitution excluded negroes from the state, and those 
of Lecompton and Leavenworth permitted slavery* 
Slavery was excluded by all save one of the votes of 
the Wyandotte convention, though at the time of its 
writing no man dreamed of the great war that was so 
soon to come, and that, after years of struggle, was to 
result in the abolishment of slavery from every state. 

Judge Kingman was, perhaps, the genius of th6 
Wyandotte convention. He brought to his work there 
the equipped and disciplined mind of the student and 
thinker. He knew the salient events of history, and 
was familiar with the laws and constitutions of the 
English-speaking worlds In this convention at Wyan» 
dotte he served on three important committees — judic- 
iary, public debt, and phraseology and arrangement. 
How well his work was done is shown by the instru- 
ment as it stands today. 
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Judge Kingman had the rare gift of leading men 
while seeming merely to follow them. He was from 
Massachusetts and known to be opposed to slavery, yet 
he was elected a member of the legislature and county 
attorney in a slave state, and at a period when slavery 
was becoming more and more a burning question^ 
This unusual gift was shown, as an instance, in the 
consideration of the petition to the constitutional con- 
vention of the citizens of Douglas and Shawnee coun- 
ties protesting against the constitutional differences 
that were proposed to be established between the sexes. 
The petitioners desired to be heard by the entire con- 
vention, and, had they been, endless discussion would 
have resulted. A majority favored this general hear- 
ing, but Judge Kingman had the petitions referred to 
the committees on elective franchise and judiciary. 
The following, written by Kingman, was the unani- 
mous report of the two committees : 

*^The committee on the judiciary, to whom, in con- 
nection with the committee on elective franchise, was 
referred the petition of sundry citizens of Kansas *pro- 
testing against any constitutional distinctions based 
on difference of sex,' have had the same under consid- 
eration, and beg leave to make the following report: 
Your committee concede the point in the petition upon 
which the right is claimed ^that the women of the state 
have, individually, an evident common interest with 
its men in the protection of life, liberty, property, and 
intelligent culture,' and are not disposed to deny that 
sex ^involves them in greater and more complicated 
responsibilities.' But the committee are compelled to 
dissent from the conclusions of petitioners. They 
think the rights of women are safe in present hands — 
the proof that they are so is found in the growing dis- 
position on the part of different legislatures to extend 
and protect the rights of property, and in the enlight- 
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ened, progressive spirit of the age, which acts quietly 
but efficiently upon the legislatures of the day. Such 
rights as are natural are now enjoyed as fully by 
women as men. From such rights and duties as are 
merely political in their character they should be 
relieved, that they may have more time to attend to 
those * greater and more complicated responsibilities' 
which, petitioners claim, and your committee admit, 
devolve upon women. 

**The theological view of this question your com- 
mittee will not consider. 

**A11 of which is respectfully submitted." 

His wonderful insight into the motives and impulses 
that control hunian nature was shown when the bill of 
rights was under consideration. The first section, as 
reported, was as follows: 

** Section 1. All men are by nature equally free 
and independent, and have certain inalienable rights, 
among which are those of enjoying and defending their 
lives and liberties, acquiring, possessing and protect- 
ing property, and of seeking and obtaining happiness 
and safety ; and the right of all men to the control of 
their persons exists prior to law and is inalienable." 

The discussion of this section took wide range, and 
nearly every member in the convention took part. 
When it had practically ended, Kingman arose and 
said: 

**Mr. President: I do not propose to argue this 
question. I would be willing to vote for the section 
as it stands, but I prefer the language of the substitute 
just offered. But I hold in my hand a section which I 
prefer to both of them. I do not propose at this time 
to offer it. But I hold that this use of the word 
'inalienable' is misunderstood and misinterpreted in 
this house. A man's right to his life is inalienable 
in law under all circumstances. He has no right to 



Digitized by 



GoogI( 



42 Addresses 

sell or give it away — no right to dispose of it at all. 
But the word * inalienable' has a fixed meaning in law ; 
and when, in the common use of the word, we say that 
a man cannot alienate his property, none would sup- 
pose we mean to say he cannot forfeit his property. 
We intend, at the proper time, to propose in this con- 
stitution that there shall be a homestead set apart to 
each settler in the state, which shall be inalienable, 
but we do not propose to ordain that it shall not be for- 
feited for debts due to the state, and so on. I do not 
like to see this doctrine infringed ; I do not like to 
depart from old, established usage. Therefore, I hope 
the section which I hold in my hand will be adopted. 
By the leave of the convention I will read it : 

**^ All men are possessed of equal and inalienable 
natural rights, among which are life, liberty and the 
pursuit of happiness.' 

^^These terms, Mr. President, are fixed in the 
minds of the American people — they have become tra- 
ditional, and I offer to strike out and insert this, that 
the American feeling may appear in this section. We 
all cling to old truths, and I love the very forms of 
expression in which old truths have been presented. I 
dislike to change any old truth from the forms of lan- 
guage to which I have been accustomed. I dislike to 
see them taken from the habiliments in which I have 
so often seen them clothed and put into new and doubt- 
ful phraseology ; and our national declaration of inde- 
pendence is of this class of truth. That declaration of 
rights forms a part of our political creed, from which 
no man can extricate himself ; and I do not wish to 
change the clothing of these ideas. It is this feeling 
that makes a man who has long read one book — as the 
Bible or Blackstone — value it a hundredfold above its 
intrinsic value. This makes a man like to read the 
sentiments he cherishes in their original style of 
expression — makes him like to dwell on the very words 
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that cover the principles he holds closest to his heart. 
And we should express these sentiments in few words 
— sufl&cient to cover their views and carry their orig- 
inal force, and whatever goes beyond that is injurious 
to the sense. I say again, sir, I love these old forms. 
They are, it seems to me, as the political Bible of 
every citizen of the United States. If you change 
their language, you mar their beauties — carry the mind 
away from the sense, and send it off into reflections on 
the phraseology and meaning of these new terms. I 
think the amendment I have read, in these old terms, 
is broad enough. It will show no man's prejudices, 
and it is broad enough for all to stand upon.'' 

This substitute, as you all know, is the first section 
of our present bill of rights. 

Matchless as was his great work in the judiciary, 
public debt, and phraseology and arrangement com- 
mittees, before the convention adjourned his crowning 
glory became the shaping and passing of the homestead 
pro\dsion. At common law the home could not be 
sold but the emblements thereof could be seized, with 
the result of keeping the debtor always impoverished. 
Writers interested in humanity have deplored this con- 
dition, but Senator Benton, in 1828, as far as the 
writer hereof knows, was the first forcibly to picture 
that a tenant has no home, no hearth, no altar and no 
household gods. In 1836 the Texas revolutionists 
favored a homestead. No provision that came before 
the convention elicited so much feeling and discussion 
as this. Many were in favor of giving it a money 
value. Kingman's observing mind, extensive reading 
and sympathy showed him that the big-hearted and 
generous pioneers were unable to cope with the money- 
getter and trader. He remembered that so long as 
Rome drew its soldiers from the small farmers and 
England from its yoemen their armies were invincible. 
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He, too, saw with his prophetic eye the approaching 
industrialism, the growth of the urban population, and 
the weakening of home and family ties. Therefore, 
he, perhaps, was the best-qualified man in the con- 
vention to give the homestead provision the compre- 
hensiveness and scope that were needed. He had 
given it more thought and consideration than any other 
delegate, and he was more deeply interested in it than 
in any other question before the convention. He said: 
**Mr. Chairman : I have an argument against this. 
The gentlemen do not seem to make the distinction 
between a homestead and an exemption law. The 
object of a homestead law is very unlike that of an 
exemption law, and I think the amendment proposed 
is calculated to defeat the homestead principle. I 
think that is its object. It is within the recollection of 
many when it was the settled policy of many of the 
states that the land should not be subject to sale for the 
payment of debts, but the commercial interests of the 
country, by their power and skill, produced a change 
which has subjected the farms and homes of the people 
to be sold under execution, and so nearly converted 
our people into a class of nomads. I want, if possible, 
to restore the old policy — to change back again — so 
that every man or woman, if he plants a tree or she 
cultivates a rose, that both may beautify and adorn 
their homes as they may choose, and have the benefit 
of the protection of the law ; but if we put it in the 
power of the husband or the fortunes of trade to convey 
by lien or mortgage, the grasping creditor will take 
away the homestead. I want to separate this subject 
from anything like the consideration of an exemption 
law. I approach this as a great measure which arises 
above all considerations of the rights of debtor and 
creditor. I abhor an exemption law. This is not of 
the same nature; this is to go forth, the promulgation 
of a great principle that shall encourage the cultivation 
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of the soil. The case was well illustrated by the gen- 
tlemen from Riley [Mr. Houston] ; and though it 
would be impossible for me to emulate the flights of 
Us fancy and the boldness and strength of his doctrine, 
I am not, therefore, restricted as to my full share of 
feeling and anxiety for the success of this most impor- 
tant measure. '' 

*'Mr. President: I do not feel well — physically as 
well as mentally. I am totally unfitted now to discuss 
this question of a homestead law, and I do not attempt 
it ; but in our action here I wish to insist on the clear 
distinction between the homestead and an exemption 
law, and I can see in the substitute proposed by the 
gentleman from Douglas [Mr, Thacher] nothing but 
an exemption law. It looks to me that every essential 
feature — every requisite of a homestead law as I have 
advocated it, is abandoned in this substitute, and, if 
adopted here, I shall abandon all hope of a homestecd 
in our legislation. To limit the value of the home- 
stead to two thousand dollars is to say to the owner : 
*So long as your land remains unimproved — so long as 
it shall remain poor and sterile, it is yours; but the 
moment you put j^our labor upon it — the moment you 
improve and adorn it, and make it inhabitable and 
beautiful, it shall be taken away from you for the pay- 
ment of your debts.' This amendment tells him that 
his labor shall be in vain — tells him to keep away the 
hand of improvement — for if he advance its value 
beyond our limit, his homestead — his reliance for the 
support of his family — is gone. Sir, any limitation on 
the value of the homestead is wrong. One hundred 
thousand dollars is as disgusting to me as one thou- 
sand. I would not give a straw for the difference, in 
this provision, between these two sums. In either 
case it is opposed to the principle that a home is a 
home — good or bad — valuable or valueless — it is simply 
the home — the hearthstone — the fireside around which 
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a man may gather his family with the certainty of 
assurance that neither the hand of the law nor any, 
nor all of the uncertainties of life can eject them from 
the possession of it. Without this characteristic, a 
homestead law, tamy mind, is most distasteful. But 
a true homestead law has always lain very near my 
heart, and I regret that both physical and mental 
infirmity prevent an exposition of my views at this 
time. If the value of a man's home stand up to five 
hundred thousand dollars — if his labor and a wise loca- 
tion made it, let him have the benefit of it — let him 
have and enjoy his home and the society of his friends. 
It cannot hurt his creditors ; but it would give him 
credit and heart if, by a solemn act in this constitu- 
tion, he were to be assured that no impious hand can 
disturlD his possession — that no unfeeling creditor can 
touch it. I am willing, sir, that the original article 
shall be so amended as to have no application to debts 
heretofore contracted. I think it has that extent as it 
now stands. But I am not willing to give up this 
homestead entirely, and take in the place of it this 
bastard child of an exemption law." 

The homestead provision of the Kansas constitution 
was, it is believed, the pioneer enactment of its kind, 
and it was bom in the brain and heart of Judge King- 
man and placed there through his efforts. It has 
never been changed or amended, or even successfully 
assailed. It has harmed no man, and has been the 
shield and guaranty of the Kansas home-maker for 
nearly fifty years. It is based upon the idea expressed 
in his own words in the convention — ''simply the home 
—the hearthstone — the fireside around which a man 
may gather his family with the certainty of assurance 
that neither the hand of the law nor any, nor all of the 
uncertainties of life can eject them from the possession 
of it. * * * I am not willing to give up this 
homestead entirely, and take in the place of it this 
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bastard child of an exemption law." This was King- 
man's great work in the convention that framed our 
constitution. He never dreamed of greatness as we 
conceive the term ; he worked blindly and in the dark, 
as all men did in those early times when they planned 
ior the future of a state that was planted on the rim of 
a desert, whose hopelessness far outweighed any prom- 
ise of greatness. It would be enough of fame, as he 
conceived fame, if there were carved upon his monu- 
ment the words 

Father of the Kansas Homestead Law : 
Wyandotte, July, 1859.'^ 

Great as- was Judge Kingman's work in this con- 
vention, a greater and much more difficult work was 
still before him. In 1861 he became associate justice 
of the Supreme Court, and was twice thereafter elected 
chief justice. It was a most fortunate thing that Kan- 
sas had in its judiciary beginnings a man of King- 
man's temperament on the supreme bench. He 
carried with him to the court probity, a high sense of 
honor, and a remarkably clear power of analysis. He 
brought to that work still other high qualities, among 
them a moral courage that was unassailable, and a 
trained and disciplined mind accustomed to weigh and 
fully consider complicated propositions. His opinions 
remain to us models of judicial literature. Among his 
early judicial work he established for all time the 
standard for judges to follow in jury trials. His 
opinions on constitutional questions are familiar to you 
all, and because of them he has many times been 
alluded to as the *^John Marshall of Kansas." In all 
his works there is manifest the principle that was con- 
stantly in his mind — no man can be above the law, and 
no man beneath it. 

An instance occurred in the case of Albert Wiley v. 
Keokuk [6 Kan. 94]. Wiley was agent for the Sac 
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and Fox Indians, and Keokuk was a chief. The act- 
ing commissioner of Indian affairs, Mr. Mix, had 
directed that no delegation of Indians should visit 
Washington because no appropriation had been made 
for that purpose. Keokuk had money of his own and 
started to Washington. Wiley followed him and had 
him arrested at Lawrence- Later Keokuk brought 
suit against him for assault and battery and false 
imprisonment, and recovered $1,000 as damages. 
Wiley brought the case to the Supreme Court, and the 
opinion was delivered by Chief Justice Kingman- 
Among other things he said : 

^* Nor does it make any difference that the party 
injured is an Indian, whether he be regarded as 'a 
ward of government,' or as belonging to a 'domestic 
dependent nation,' or * a distinct independent political 
community, retaining their original natural rights' — 
to each of which classes they have at times been 
assigned by the language of the Supreme Court of the 
United States. In any view, while keeping the peace > 
and disobeying no law, human or divine, he cannot be 
the subject of arrest or imprisonment by any one> 
except at the peril of the offender. His rights are reg- 
ulated by law, and when he appeals to the law for 
redress, it is not in the power of any tribunal to say, 
*You are an Indian, and your rights rest on the arbi- 
trary decrees of executive officers, and not in the law.' " 

This was Judge Kingman's inherent and natural 
view of the rights of man. He reduced a vague and 
much-used phrase to practical fact, and gave it a literal 
meaning in daily life. The terms in which he chose 
to embody this principle cannot be misunderstood. 
No man can easily forget the words in which he ridi- 
cules the position, **You are an Indian, and your rights 
rest on the arbitrary decrees of executive officers, and 
not in the law." 
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When it is remembered that Judge Kingman was a 
sick man during his entire life, it seems remarkable 
that he was able to render such comprehensive and 
vigorous decisions 9 clothed in language that is a model 
of style; and it may well be tibit in some happier 
epoch, when our university shall have taken its right- 
ful place among the great educational institutions of 
the world, his decisions will there be taught as classics. 

During the years 1875 and 1876 his health declined 
and his bodily strength became very much impaired, 
and it was only by heroic effort that he was able toper- 
form his judicial labors. His associates, with great 
consideration and loving tenderness, offered repeatedly 
to relieve him of his atduous tasks, made heavier by 
his ill health, but his high sense of honor would not 
permit him to increase their labors or accept a salary 
that he believed he did not earn. At the end of 
December, 1876, he resigned his judicial work. While 
he lived nearly thirty years longer, he never again 
took an active part in the work of a lawyer, although 
repeatedly urged to become the head of law firms. 

He was the best of the old generation of lawyers. 
His conception of the duties of a lawyer — one that 
placed his personal honor above all things else — could 
not be made to conform to the standards of modem 
commercialism. In the earlier years of his retirement 
he took an active part in the State Historical Society 
and our association. During this period, also, he 
gladdened the lives of his associates in what was known 
as the '^Ananias Club." He had an incomparably 
sweet and sunshiny disposition all his life, with a keen 
intellect and brilliant wit. At this club, which he 
frequented daily for many years, he did not entertain 
his associates like Polonius, but by a far nobler deline- 
ation of character and nature. He ridiculed kindly, if 
at all. He did not preach. He saw the humor that is 
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the strongest admixture in all human affairs. He 
believed in men as men, and honored women, and 
loved little children. He never quarreled, and rarely 
even argued. He respected opinions not his own, yet 
clung to his own views on great subjects with a tenac- 
ity that could not be shaken. A deeply religious 
man, yet he was the partizan of no creed, the member 
of no organized church, the adherent of no prescribed 
form of worship. In his views he lived and died con- 
tent, and with an understanding sufficient for all his 
needs. 

Children were Judge Kingman's most devoted and 
admiring friends. The long and sleepless nights made 
longer by pain were occupied in weaving and coloring 
the stories he told them by day, when they clustered 
around him as their best and wisest friend. Com- 
pletely out of the ordinary, conceded always to be a 
remarkable man, whether or not he was always under- 
stood or appreciated, there were times when Judge 
Kingman was more than a man — he was an age, as it 
were. Long before his death he had exercised func- 
tions that were unusual. He had fulfilled a mission. 
He had been chosen to do a work ordained by the 
Supreme Will, which manifests itself as visibly in the 
laws of human destiny as in those commoner laws of 
nature that all may study and understand. In the 
final analysis, his life was one of devotion, prayer and 
love for the Master whom he worshipped in his heart. 
His devotions were in secret, and prayer was the 
essence of them — that conscious and voluntary relation 
that is entered into by the distressed and uncertain 
soul with the Power on which it feels itself to depend, 
and which guides its fate regardless of all the world 
may offer or contain. 

All I have said is but an inadequate review of the 
life and work of a remarkable man. It is a difficult 
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task to describe such a man as Judge Kingman as he 
was. He was indifferent to all the allurements of 
wealth and fame. There was never a moment in 
which he was influenced by the hope of applause. 
Ambition, in the usual meaning of the term, was not 
included as an ingredient of his inner life. He cared 
nothing for wealth ; and an honest livelihood, and noth- 
ing more, was all he ever attempted to win from a 
reluctant world. His highest motive was the satisfac- 
tion of all the demands of that self-respect that makes 
the gentleman. He was a humanitarian in the highest 
sense; a just man, a wise and far-seeing legislator, an 
impartial judge. Whatever the emergency, he never 
forgot to be a man, walking in God's image. Honor 
is but another name for conscience, and his sense of 
responsibility to that and to his fellow man Judge 
Kingman never forgot to the latest hour of a life of 
pain, that was yet prolonged some sixteen years 
beyond the limits set by him who wrote: **The days 
of our years are three-score years and ten.'* He lived 
and did his work in- eventful days, and he survived to 
see the fruition of all his hopes in the great common- 
wealth whose foundation stones he helped to lay. It 
was to him enough. 
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POLITICS AND THE JUDICIARY. 

Presidents Annual Address. 
WILLIAM R. SMITH OF KANSAS CITY. 



JUSTICE cannot be administered with perfection so 
long as human nature is imperfect. The system 
adopted in arriving at a just conclusion when per- 
sonal or property rights are involved in a proceeding 
before our courts has been built up after many cen- 
turies > and improved with the added experience of law- 
yers, legislators and judges who from year to year 
have noted and corrected deficiencies and imperfections 
in the processes employed for the enforcement of rights 
and the redress of wrongs. We, at this time, no less 
than those who have preceded, are employed in the 
same work, to the end that truth may be discovered 
and not suppressed. The efforts of any man who 
expects to contribute anything to the establishment of 
justice must be devoted to the sole object of securing 
more efficient ways and means of determining the very 
truth of the case. Courts exist and lawyers strive that 
the light of truth may illuminate the path of justice ; 
that falsehood may be revealed ; and error avoided. 

Since we can only approximate to an exact ascer- 
tainment of legal rights, owing to the fallibility of 
human nature, it is incumbent on us to reduce to the 
lowest degree those instances where justice fails. 

The judges of the country are drawn from the mem- 
bers of the bar. The lawyer drifts easily into politics 
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from the fact that his training fits him to consider and 
discuss public questions, and laymen, in large part, 
are influenced greatly by his judgment expressed in 
matters pertaining to the public welfare, especially 
when it is affected by legislative enactments or the 
decisions of courts. 

I am not one of those who look with a sort of super- 
stitious awe on an occupant of the bench. I have 
never thought that the step from the plane where law- 
yers stand to the altitude where judges sit adds one 
cubit to the intellectual stature of the man or ipso facto 
increases his knowledge of the law. If he has partisan 
prejudices as a lawyer their sharpe and cutting comers 
may be worn off to some extent by long judicial serv- 
ice, but their identity is never wholly obliterated. As 
the twig is bent at the bar, the tree is apt to be inclined 
on the bench. 

In the trial of political causes the honest judge will 
strive to shake off party bias and view the controversy 
from a purely non-partisan standpoint. When a con- 
clusion is reached he gives judgment with a satisfied 
conscience, convinced in his own mind that the result 
came by an adherence to strict rules of law only, unin- 
fluenced by any predilection favorable to the party to 
which he belongs, or prejudices against that party 
whose principles he combatted while at the bar. If 
such abnegation existed in fact the ideal would be 
reached. 

The frailty of human nature, however, is a factor 
in the administration of justice which many persons do 
not appreciate in their reverent respect for the courts. 
The lawyer who deals constantly with human passions, 
prejudices and ambitions knows that the judgment of 
men is influenced and warped (unconsciously often) by 
their surroundings as well as by their successes and 
defeats in the battle of life. 



Digitized by 



GoogI( 



Bar Association of Kansas 55 

To reduce to a minimum a possible miscarriage of 
justice in cases where political rights of parties are 
involved, I shall make some suggestions which may be 
impracticable, but if they shall tend to render the 
slightest service in the direction mentioned I shall feel 
amply repaid for my feeble efforts in that behalf- 
It must be remembered that when law suits of a 
political nature come before the courts, in a great 
majority of cases they affect the ambitions of men in 
their aspirations for political preferment. Monetary 
considerations arising from the compensation of the 
office are of secondary importance. A judgment may 
take from a man his farm with less disappointment to 
him than the failure to get an office which pays no 
more in a year than the annual rental of the land he 
has lost. Back of the candidate stand his adherents 
who can see no equity in the claims of his opponent. 
An intense feeling of hostility arises between the par- 
ties which is manifest in every stage of the proceedings. 
If the litigants are of opposite parties, a decision 
resulting in the success of the one whose political faith 
accords with those of the judge, or with a majority of 
the court having several members, is received by the 
defeated party with a feeling that the pure principles 
of right have not been applied with that judicial indif- 
ference to results with which the courts determine 
ordinary questions of contract or of tort. 

That the great Chief Justice Marshall was subject 
to early political environment in his professional and 
political life affecting his views on great constitutional 
questions, it would be irreverent for any of us to assert. 
In a life of the distinguished jurist, found in the Amer- 
ican Statesmen Series, the writer says : 

**He made Federalist law in nine cases out of ten, 
and made it in strong, stately fashion. A Republican 
judge, however, would have brought about a very dif- 
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ferent result, which > as we believe, would have been 
vastly less serviceable to the people, but of which the 
workmanship in a strictly professional and technical 
view might have been equally correct.*' 

Judges can never be convinced that they are not 
open minded, colorless, and without influencing 
impressions when political controversies arise for 
determination. It must be conceded that in compari- 
son with laymen they are infinitely less subject to 
partisan prejudices because legal and judicial training 
induces conservatism and a disposition to hear both 
sides of a question before reaching a conclusion. It is 
the element of unconscious bias, however, with which 
we must reckon, for it is ever present and steals upon 
the judgment unawares. 

In the late case of Commonwealth v. Caleb Powers, 
convicted of participation in the killing of Governor 
Goebel, in which for the third time a conviction of mur- 
der in the first degree was set aside by the Kentucky 
Court of Appeals, the highest tribunal in that state, 
Mr. Justice Barker uses the following forcible language : 

**The administration of even-handed justice has no 
more insidious enemy than political prejudice ; it enters 
unseen and unsuspected into the human mind, corrodes 
the reason, and undermines the judgment; neither 
purity of heart nor exaltation of character affords an 
antidote for this deadly poison; indeed, these virtues 
may well magnify the evil, for the mind thus possessed 
is all the more ready to enforce the oblique judgment 
when it has no cause to suspect its own integrity." 

Richard Harris, K. C, an eminent English barris- 
ter, in a note to the ** Reminiscences of Sir Henry 
Hawkins," which he edited, says: 

^'I have studied judges all my professional life, and 
am certain that the less religious or political sentiment 



Digitized by 



GoogI( 



Bar Association of Kansas 57 

imparted to the bench the better it is for the interests 
of justice." 

It is the suspicion of partisan bias more than its 
actual existence which tends to affect public confidence 
in the courts. In this Republic a tribunal engaged in 
the administration of justice must both merit and pos- 
sess the faith of the people to sustain it in power and 
respect. I do not mean by this that public clamor 
should have the slightest effect on judicial actions, for 
courts often accomplish their best work in protecting 
the people against themselves. 

Under our Australian ballot system the number of 
political cases has been many times increased. The 
later reports are full of decisions respecting the prepar- 
ation and counting of ballots and the rights of candi- 
dates to have their names go before the voters. The 
Supreme Court and District Courts also in this state 
are appealed to before every general election to decide 
controversies arising under the ballot law in which 
candidates for office are interested. Contests after 
election are not infrequent, often presenting difficult 
questions of fact whether an elector intended to vote 
for one man or another. These cases are important 
because they affect the integrity of the elective system, 
the freedom of the voter in casting a secret ballot and 
government by the majority which is the foundation of 
our political system. 

I am not making an argument in favor of the dis- 
franchisement of judges, nor do I complain of their 
participation in party affairs to the extent of expressing 
their political sentiments at the polls. Beyond this 
the individual judge must decide for himself how far he 
should go. I am convinced, however, that most of 
them, in fact a very large majority, endeavor to avoid 
suspicion of partisanship by a modest exercise of their 
political rights, free from criticism of men and meas- 
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ures of opposing parties, and without an unseemly 
display of enthusiasm in defense of their own. 

It is gratifying to be able to say that within my 
recollection of the personnel of the Supreme Court of 
Kansas, extending back for thirty years, none of its 
members, with possibly one exception, and of that I 
am not sure, has ever taken part in political campaigns 
by making party speeches or been conspicuous in sup- 
port of the principles of the party to which he belonged. 

As we cannot hope to secure a judiciary wholly 
indifferent politically would it not increase and main- 
tain public faith in the courts if both of the great par- 
ties were represented on the bench? Does the 
Supreme Court of Arkansas administer justice better 
because its judges are all Democrats, or the Supreme 
Court of Kansas more accurately apply the law because 
its members are all Republicans? What lawyer 
inquires or cares whether a Republican or Democrat 
wrote Greenleaf on Evidence or Parsons on Contracts? 
What judge takes thought of the political belief of a 
lawyer who is making a convincing argument at the 
bar? 

Why exalt politics over religion in determining 
judicial qualifications? We choose a fanatical Baptist 
for the bench without question because he belongs to 
our party and defeat a fanatical Democrat because he 
doesn't. Is one better than the other? 

In the state of New York since 1884 the bar, sup- 
I)orted by the people, have succeeded in making politi- 
cal creed an indifferent consideration in the choice of 
judges for the highest judicial tribunal, namely, the 
Court of Appeals. In 1884 the terms of office of Judge 
Rapalo, a Democrat, and Judge Andrews, a Republi- 
can, expired. The Republican and Democratic state 
committees agreed that both should be nominated 
which was done and both elected by a nearly unani- 
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mous vote. In 1892 both political parties nominated 
Judge Andrews for Chief Judge and he was elected 
without opposition. In 1895 the constitution was 
amended and it was provided that whenever the judges 
of the Court of Appeals certified to the necessity, the 
governor should designate not exceeding four justices 
of the Supreme Court to sit in the Court of Appeals 
until the number of pending cases was reduced to one 
hundred and fifty, with the provision that no more than 
seven judges should sit in any one case. Governor 
Roosevelt designated two Republicans and one 
Democrat. 

In 1902 the term of Judge Gray, a Democrat, 
expired. The Democrats nominated him for re-elec- 
tion, and the Republicans chose Judge Wemor to 
oppose him. There was a strong feeling among mem- 
bers of the bar that Judge Gray having served accepti- 
bly for fifteen years should not be defeated for political 
reasons. The election resulted in the election of Judge 
Gray by about ten thousand pluralty while Governor 
Odell, a Republican, was elected by about the same 
majority. 

In 1904, when Chief Judge Alton B. Parker 
resigned, after his nomination for president, the lead- 
ing Republicans of the state thought it would be unfair 
to take advantage of the occasion to put a member of 
their party at the head of the Court of Appeals. Judge 
CuUen, a Democrat, who had served acceptibly on the 
Supreme Bench and in the Court of Appeals, was first 
nominated by the Republicans and then by the Demo- 
crats for the office of Chief Judge and elected without 
opposition by an almost unanimous vote. At the 
same time Judge Wemor, a Republican, was nomi- 
nated for the Court of Appeals by both parties, and 
elected without opposition. 

Supreme Court judges have been elected generally 
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in New York for political reasons. In 1884, however, 
in the seventh judicial district, with an overwhelming 
Republican majority, two Democrats were elected 
against the Republican nominees. In 1902 in the 
fifth district the Republican attorney general who was 
the regular nominee of his party for Supreme Justice 
was beaten by about ten thousand majority when the 
district, at the same time, had that much Republican 
majority. During the administration of Governor 
Hill he on several occasions appointed Republicans in 
Republican districts to fill vacancies, who were after- 
wards elected at the polls. 

In 1895, when Governor Morton was called on to 
designate justices of the Supreme Court to sit in the 
Appellate Division in the second department, he made 
the court Democratic by selecting four old, experienced 
Democratic justices. In 1902 Governor Odell when he 
had the opportunity refused to make the Appellate Di- 
vision of the Supreme Court with all its patronage Re- 
publican. He refused to **tum down*' the presiding 
justice who had held the office for many years. 

In Maine the Supreme Court consists of eight jus- 
tices. It has been the practice for many years past to 
have one Democrat on the bench. 

In New Jersey the judges are appointed by the 
governor with the concurrence of the senate. In the 
higher courts the term of office is seven years. As the 
politics of New Jersey vibrated forty to sixty years ago 
from one party to the other both parties had a repre- 
sentation in the higher courts. From 1869 to 1895 
the governors were all Democrats. About thirty years 
ago the Democratic governors began to appoint Repub- 
licans to the Supreme Court, and for many years three 
of the nine judges were Republicans. In later years, 
when the Republicans had a majority in the senate, 
the Republican representation in the Supreme Court 
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was increased to four. Since the Republicans have 
been in power, it has been the uniform practice to keep 
the court five to four in favor of the Republicans. 
This proportion will be continued probably indefinitely. 
Judge Depue, a Republican, was re-appointed four 
times by a Democratic governor. The Chancellor of 
New Jersey has always belonged to the same party as 
the governor who appointed him. The Chancellor has 
the appointment of the Vice-Chancellors and generally 
they have been of both political parties. 

In Pennsylvania there was much partisanship 
shown in the election of judges until the new constitu- 
tion of 1874. In that constitution it was provided that 
when two judges were to be elected to the Supreme 
Court no elector should vote for more than one justice. 
This constitution increased the number of judges by 
two and so a Democrat and Republican were elected. 
In 1888 when the conventions of the two political par- 
ties met there was a vacancy to be filled in the office of 
Justice of the Supreme Court, by the expiration of the 
term of office of one of its members. Both parties 
made nominations. There was no prospect or expec- 
tation that a Democrat would be elected, but before the 
election a Justice of the Supreme Court died, within 
time to have the vacancy filled by election, so both the 
Democratic and Republican nominees were elected. 
In 1899, by reason of death, there was a Democrat and 
a Republican elected at the same election. In 1904 
the governor of Pennsylvania appointed a Democrat to 
fill the vacancy caused by the death of the Chief Jus- 
tice of the Supreme Court. 

The Supreme Court of Pennsylvania is now com- 
posed of six Republican justices and one Democratic 
justice. Whenever it shall happen by death or resig- 
nation hereafter that two justices are to be elected the 
minority can elect one member of the court. 
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In Delaware the judges and chancellor are 
appointed by the governor for life. Formerly they 
were of the same political party as the governor, but in 
1897, when the new constitution was adopted, a Demo- 
cratic governor made the superior court to consist of 
three Democrats and two Republicans. 

In New Hampshire the Supreme Court was in- 
creased to seven members in 1877, with the under- 
standing that one of the justices appointed should be a 
Democrat, which was done. When the Republican 
Chief Justice died in 1898 the Republicans compli- 
mented a Democratic justice who had held oflSce since 
1877 by appointing him Chief Justice. He held the 
office only about eighty days, when he reached the 
constitutional age of retirement (seventy years) . The 
governor then appointed another Democrat as Chief 
Justice. 

In 1901 the legislature proposed to change the 
judiciary system for the purpose of having an inde- 
pendent Supreme Court whose judges should not try 
cases in the first instance. It, therefore, created two 
new courts, a Supreme Court consisting of a Chief 
Justice and four associates, which court was to have 
appellate jurisdiction only, and a Superior Court (a 
court of original jurisdiction) with the same number 
of justices as the Supreme Court. On the passage of 
this law the Republican governor re-appointed the 
Democratic Chief Justice to be Chief Justice of the 
new Supreme Court. He also appointed as associates 
one Republican and one Democratic member of the old 
Supreme Court and two new men who were Republi- 
cans. For the Superior Court he appointed the four 
remaining justices of the old Supreme Court and one 
prominent Democratic politician. We thus see that 
from 1877 to 1901 the Supreme Court of New Hamp- 
shire consisted of four Republicans and three Demo- 
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crats. Since April, 1901, the Supreme Court has 
consisted of three Republicans and two Democrats, and 
the Superior Court also consists of three Republicans 
and two Democrats. In making all appointments this 
composition of the two courts has been preserved. It 
may be remarked that in New Hampshire all judges 
by the constitution hold office for life, or until seventy 
years of age. In Vermont the judges, generally 
speaking, have belonged to the dominant political 
party. They are now chosen biennially by the legis- 
lature. There are a few exceptions to this, however. 
Isaac S. Redfield, a Democrat, was elected Chief Jus- 
tice or assistant Judge for twenty-five years, from 1835 
to 1860. At his last election there was but one vote 
against him. He is said to have declared that if there 
was one member of the Vermont legislature who 
thought he was unfit for the office of Chief Justice he 
did not wish to be Chief Justice any longer. Of late 
years the court has been unanimously Republican. 

In Indiana the party that has carried the state has 
always elected the Justice of the Supreme Court of 
that party. In 1893 when a Democratic legislature 
created an appellate court of five members, the Repub- 
lican governor appointed two Democrats as members 
of this court. For the last eight years the Supreme 
Court and the appellate court have been unanimously 
Republican. 

In the early history of Illinois judges were ap- 
pointed by the governor and belonged to his party. 
In 1842 the legislature abolished the' Supreme Court 
and a new court composed entirely of Democrats 
was appointed. The constitution of 1848 created 
a Supreme Court composed of three justices, to 
be elected by districts. The Democrats controlled 
the court unanimously until 1864 when Judge 
Lawrence, a Republican, was elected. The new 
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constitution of 1870 increased the court to seven 
members. At the election held for judges under 
this constitution two Republicans were elected. The 
court consisted of four Democrats and three Republi- 
cans. In the Chicago district which was Republican 
the Republican president of the constitutional con- 
vention was defeated by a Democrat as judge of the 
Supreme Court. Although the Republicans had 
elected the governor of the state for thirty-six years 
during nearly all that time the Democrats had a 
majority of the justices of the Supreme Court. In 
1888, however, the Republicans obtained a majority. 

In 1873 the Chicago newspapers defeated Judge 
Lawrence for re-election because he had fined a Chi- 
cago newspaper publisher for contempt for criticizing 
the court for delay in trying Chicago murder cases 
pending before it. Judge Lawrence's successor, a 
Democrat, was twice re-elected in a strongly Republi- 
can district. The Republican member from the 
Chicago district was re-elected without opposition. 
The court now consists of four Republicans and three 
Democrats. 

Up to 1877 the Supreme Court of Wisconsin was 
elected on party lines. In 1874 at the time of the rail- 
road excitement Edward G. Ryan was elected Chief 
Justice. He was a very able man and a strong Demo- 
crat. He defeated Chief Justice Luther S. Dixon who 
had then been justice fifteen years and was regarded as 
one of the ablest judges in the west. In 1877 a con- 
stitutional amendment was adopted increasing the 
number of justices from three to five. In the election 
in April, 1878, David Taylor, a Republican, and Har- 
low S. Orton, a Democrat, were elected as the new 
justices. This seems to have been agreed on by both 
parties. On the death of Chief Justice Ryan in 1880 
a Republican was elected. In April, 1891, David 
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Taylor died and the Democratic governor appointed 
John B. Winslow, a Democrat, to fill the vacancy. 
He was elected by the people and in 1895 was re- 
elected by a majority of nine thousand over his Repub- 
lican opponent. In 1893 Silas U. Pinney was 
appointed by a Democratic governor to fill a vacancy. 
This made the court consist of three Democrats and 
two Republicans. On the death of Chief Justice 
Orton in 1895 the governor appointed Roujet D. Martin 
a Republican to fill the vacancy. Then the court con- 
sisted of three Republicans and two Democrats. Jus- 
tice Pinney resigned in 1898 and a Republican 
governor appointed Joshua E. Dodge to fill the 
vacancy. Dodge was a Democrat and was elected by 
the people. Since 1895 the court has consisted of 
three Republicans and two Democrats. The practice 
seems now to be fixed and settled that the majority 
party shall have three members of the court, the other 
two being conceded to the minority. 

Although Minnesota is a Republican state the 
Democrats for the last twelve or fifteen years have had 
one or more members in the court. 

In the southern states the Supreme Courts are com- 
posed of Democrats. There is one Republican mem- 
ber of the highest court in each of the states of 
Maryland, North Carolina, Kentucky and Missouri. 

In a letter written recently by a lawyer in Daven- 
port, Iowa, he states the method adopted in one of the 
judicial districts of that state for the selection of 
judges. It is relevant to the purpose of this paper. 
He says : 

** Years ago Judge John F. Dillon, now of New 
York City, began his judicial career by an election 
to the office of district judge here in Davenport. 
He was so successful and able, that when his term 
expired the members of the bar of this district, regard- 
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less of politics, endorsed him for re-election, and I 
think no candidate was nominated against him, and 
further that Judge Dillon was a Republican in a then 
strong Democratic district. Now the above all 
occurred so many years ago it is legendary, but, never- 
theless, from that beginning and from that time the 
Seventh Judicial District of Iowa has always had a 
'non-partisan' judiciary. The lawyers of each county 
in the district meet in convention to elect delegates to 
a District Bar Convention. This latter nominates the 
candidates and the political parties either endorse the 
nomination or else pass them. When a vacancy 
occurs the bar, in the same manner, suggests to the 
governor the successor and so far that official has 
always appointed the choice of the bar. 

'*A district chairman and secretary and committee is 
chosen as is done by the political parties. Only those 
licensed to practice law are entitled to vote in the con- 
ventions. 

''We have four judges now, three Republicans and 
one Democrat. For years we had three Democrats and 
one Republican. Formerly we had only one judge. 
For years the district was Republican, with a Demo- 
crat judge, and then for years it was the other way. 
Along in 1887 or 1888 the Democrat vote was 6,000 or 
8,000 above the Republican vote, and the former 
party made nominations against the non-partisan can- 
didates. But the latter were elected. This is the 
first and last time it has been tried. 

"As to the manner of selection, convention and 
procedure at present, what I have stated I know, of 
course, to be true. But as to the history of the custom 
all I know is it began long before my day, and I think 
with Judge Dillon, as I have stated," 

The presidents of the United States have generally 
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appointed members of their own party to the Federal 
bench. In 1801 the Federalists abolished the judiciary 
system of the United States as it had existed, and 
established circuit courts in each of the districts with 
three judges for each circuit. President Adams at the 
closing hours of his administration filled all these 
places with Federalists. These are known as the 
* ^Mid-night" judges. This act was repealed in 1803 
and Jefferson appointed members of his own party to 
the bench. In 1863 President Lincoln appointed 
Stephen J. Field of California to the Supreme Bench, 
who was not a Republican but known as a Union 
Democrat. In 1891 President Harrison appointed 
Judge Jackson, a Democrat, as Justice of the Supreme 
Court. In 1891, when the circuit court of appeals was 
created. President Harrison appointed two Democrats, 
one for the first and the other for the third circuit, out 
of the nine circuit judges. President McKinley 
appointed Judge Severans of Michigan, a Democrat, as 
circuit judge for the sixth circuit. He also appointed 
George Gray of Delaware as an additional circuit judge 
for the third circuit. This last appointment was perhaps 
made in recognition of Judge Gray's services on the 
Peace Commission that made the treaty with Spain at 
the close of the Spanish war. President Roosevelt 
appointed Ex-Governor Jones, a leading Democratic 
politician of Alabama, as United States district judge 
for the districts of Alabama. The Supreme Court of 
the United States now consists of six Republicans and 
three Democrats. Out of the twenty-seven circuit 
judges eight are Democrats and four of these were 
appointed by Republican presidents. More than three- 
quarters of the judges of the United States district 
court are Republicans. All the other judges of the 
Federal courts are Republicans with the exception of 
one member of the court of claims. 
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The following states have a bi-partisan judiciary as 
near as courts composed of odd numbers will admit : 

New Hampshire 3 Republicans 2 Democrats in each court 



Connecticut 


3 


{( 


2 




New York 


4 




3 




New Jersey 


5 




4 




Delaware 


2 




3 




IllJnois 


4 




3 




Wisconsin 


3 




2 





In Connecticut the two Democratic members of the 
Supreme Court have been re-appointed by a Republi- 
can governor and legislature. 

The professional politician who thinks that the 
chief end of a man is to get jobs for his friends and 
scalps from his enemies, will render no assistance 
toward securing a division of political sentiment on the 
bench until forced to it by public demand. It is for 
the bar to create this demand. 

I am fully aware that what I have said constitutes 
political treason, committed in the presence of more 
than two witnesses to the overt act. A revolutionary 
movement, however, when successful becomes patri- 
otic, and when the reforms suggested are wrought out 
the cause of justice will applaud its benefactors. In 
Kansas change from the political method of nominating 
and electing judges who are adherents of the dominant 
party is probably a long way off. 

It is more difi&cult in a farming state for the bar to 
influence the general public than in commercial com- 
munities where the lawyer has closer association with 
the people, and is oftener called on to serve them in 
matters of importance. The farmer generally thinks 
that the lawyer's compensation is disproportioned to 
the work done, measured from the standpoint of what 
he and his employees earn. These considerations 
make any reform in the respect discussed, through the 
efforts of the bar, extremely problematical in this state. 
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That the result is hard of accomplishment does not, 
however, detract from its merit. 

In the mechanism of clocks loss of time caused by 
the increased length of the pendulum in summer, due 
to the expanse of metals by heat, and a corresponding 
gain in winter by the contraction of cold, are counter- 
acted by the use of a tube of mercury fastened to the 
lower part of the pendulum which by expansion under 
heat is lengthened and transmitted to the top. By 
cold it is shortened, and thus the effect of heat or the 
absence of it is balanced and destroyed. This appli- 
ance corrects a defect scarcely appreciable and neutral- 
izes surrounding influences which tend to inaccuracy 
in the recording of time. 

Would it not strengthen the public confidence in 
the judiciary if there was a compensating membership 
in courts of last resort opposed in numbers as nearly 
as practicable to those of a different political belief, to 
the end that in cases of a political nature the scales of 
justice might hang equally poised, not to be dis- 
turbed in their equilibrium by any unseen or uncon- 
scious force? 
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THE FOURTEENTH AMENDMENT. 

Annual Address. 
SANFORD B. LADD OF KANSAS CITY, MO. 



THE Fifth Article of Amendment to the Constitu- 
tion of the United States, adopted in 1791, pro- 
vides that no person shall **be deprived of life, 
liberty or property without due process of law; nor 
shall private property be taken for public use without 
just compensation.'' 

In the year 1833, a litigant appeared in the 
Supreme Court of the United States, claiming that by 
methods authorized by the state of Maryland, the city 
of Baltimore had taken his property without making 
compensation therefor, and that the court of last resort 
of that state had denied him a remedy. He claimed 
that the Fifth Amendment was intended to prohibit 
and prevent such a wrong as he had suffered, and upon 
this ground invoked the interposition of the court in 
his behalf. 

The question was then one of first impression, and 
the court held that the provision was intended solely 
as a limitation on the exercise of power by the govern- 
ment of the United States, and was not applicable to 
the legislation of the states. And this decision has 
since been steadily adhered to. 

It is interesting, in view of subsequent events, to 
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note the observations of Chief Justice Marshall, who 
delivered the opinion of the court. He said : 

**Had the people of the several States, or any of 
them, required changes in their constitutions; had 
they required additional safe-guards to liberty from the 
apprehended encroachments of their particular govern- 
ments ; the remedy was in their own hands, and could 
have been applied by themselves. A convention could 
have been assembled by the discontented State, and the 
required improvements could have been made by itself. 
The unwieldy and cumbrous machinery of procuring a 
recommendation from two-thirds of congress, and the 
assent of three-fourths of their si3ter States, could 
never have occurred to any human being as a mode of 
doing that which might be effected by the state itself.'' 

At this time Marshall's great work had been accom- 
plished. The services to his country which made 
secure his title to imperishable fame had been rendered. 
Those marvellous expositions of the organic law, now 
universally accepted as decisive of its meaning, found 
in it that vitality and living force which afforded to the 
nation in later years the constitutional authority to 
raise armies and prosecute a war for the defense of its 
own existence. Upon any other construction of the 
fundamental law than that accorded to it by Marshall, 
the powers of the nation would have been so circum- 
scribed, that it would have been impossible to justify 
upon constitutional grounds many of the measures 
essential for the preservation of the Union, which were 
adopted by the government. 

But Marshall was not a seer. It was not given to 
him to raise the veil which shut out from his vision the 
future of his country. A four years civil war, waged 
on the one hand for the destruction, and on the other 
for the maintenance of the nation whose birth he had 



Digitized by 



GoogI( 



Bar Association of Kansas 73 

witnessed and in whose development he had borne so 
conspicuous and honorable a part, was wholly outside 
his reckoning. The abolition of slavery by a stroke of 
the pen, and the gift of freedom to the slaves of the 
south, wise as he was, did not enter into his calcu- 
lations. 

And so it happened that thirty-five years after he 
uttered the language just quoted, the people of the 
States, by the adoption of the Fourteenth Amendment, 
did the precise thing which the Chief Justice said could 
never have occurred to any human being. 

The amendment was a distinct result of the war 
between the states, which terminated in 1865, with the 
surrender of Lee. The question of the right of a state 
to secede was forever settled. But its settlement had 
been accomplished by methods which precipitated for 
solution another problem of paramount and immediate 
importance — the relations of the state and its citizens 
to several millions of persons who, until recently, were 
chattels, and as such the subject of ownership, but who 
were now human beings, responsible to no master but 
the law. 

The amendment was submitted to the states for 
their action by a joint resolution of congress, adopted 
June 16, 1866. Mr. Seward, secretary of state, issued 
his proclamation July 28, 1868, declaring that the 
amendment had been ratified by the legislatures of 
more than three-fourths of the states and had become a 
part of the Federal Constitution. 

The resolution was the work of a committee kno^Ti 
as the Joint Committee on Reconstruction, composed 
of six members of the senate and nine of the house of 
representatives. Its membership included some of the 
most eminent lawyers of their day. 

The time was not auspicious for unprejudiced 
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deliberation on proposed changes in the fundamental 
law. Fraternal conflict, with its attendant passions, 
was too recent a memory, and many circumstances of 
daily environment, from which there was no escape, 
conduced to keep that memory acute. 

In the North, everywhere were the pall of widows' 
weeds and the cries of the orphan ; in the South were 
these and also the wrecks of fortunes, the destruction 
of an industrial system, and a land, once full of happy 
homes, but now desolate from the ravages of war. 
North and South, children nestled in mothers' arms 
and clung to mothers' knees, whose fathers slept in 
unknown graves on the bloody fields where they had 
fought and died. And every mother's heart was bit- 
ter. Sweethearts' eyes were dim with tears; sweet- 
hearts' prayers were choked with sobs, because for 
them the joy of lovers' greetings were to be nevermore, 
and their grief was unforgiving. The rifle, as it stood 
in the corner, was still warm from the blaze of the 
volley ; the sword, as it hung on the wall, quivered yet 
from the shock of the squadrons ; the flash from the 
swirl of the onset, still gleamed on the blade of the 
sabre. The thunders of cannon no longer deafened 
the ear, but their echoes still lingered in the hills of 
Virginia; the shrill cry of the fife, and the rattle of the 
drum no longer led recruits through the evolutions of 
the drill, but daily the mournful strains of the dirge 
told the listener that some hero of the struggle had 
paid the last penalty of devotion to principle and gone 
to rejoin, in the land of souls, his departed companions 
of the campfire and the picket and the charge. Vacant 
chairs at hearthstones. North and South, bore mute 
testimony to sorrows which aching hearts would carry 
to their graves. The pride of success shone on the 
faces of the victors ; the lips of the vanquished were 
still bitter from the cup of disappointment. And with 
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both pride and disappointment there was unfortunately 
mingled a mutual resentment which was but poorly 
smothered. 

At this time not one of the states lately in rebel- 
lion was represented in the National Assembly. Con- 
gress was in the control of the dominant party by an 
overwhelming majority. It declared by joint resolu- 
tion that no state lately in insurrection should be 
admitted to representation in congress until it had 
ratified the proposed amendment. Ratification was 
made a condition precedent to representation. 

No doubt the action of many northern statesmen 
was influenced by the conviction that as slavery had 
been the cause of the war, ''not only should every 
drop of blood drawn by the lash be paid by another 
drawn by the sword," but that the ''bondsman's 250 
years of unrequited toil" should be recompensed, in 
part, by his elevation to all the privileges of citizen- 
ship, and thereby incidental retribution meted out to 
his hereditary masters. Certain it is that the leaders 
of the dominant party were determined that none of 
the seceded states should be allowed participation in 
national management until, as they expressed it, the 
nation had taken securit}'^ for the future and placed in 
its organic law such additional guaranties as would 
afford that security. They also professed to discover 
in those states a disposition to the enactment of such 
legislation as would impose upon the colored people 
unjust burdens and restrictions, depriving them of the 
advantages which ought to flow from their newly 
acquired status of freedom. This, they resolved, the 
power of the national government should be exerted to 
prevent. 

The justice of expediency of stich action is not mat- 
ter of present concern. The high character of many 
of its advocates leaves no room to question their sin- 
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cerity. Doubtless it received the support of some men 
on account of their expectation that under the opera- 
tion of the amendment in several of the states whose 
population was largely composed of colored persons, 
political ascendancy of the party in power might be 
acquired and permanently maintained. It was strictly 
a party measure. Not a Democratic member of the 
legislature of any state voted for its ratification. 

The amendment was in five sections. The second 
provided for a reduction of the representation in con- 
gress of any state which should deny, except for crime, 
to any of its male inhabitants of the requisite age, the 
right to vote. 

The third section made ineligible to office certain 
classes of persons who had engaged in rebellion. 

The fourth declared the inviolability of the public 
debt of the United States, and prohibited the assump- 
tion or payment by the United States or any state, of 
any debt incurred in aid of insurrection, or of any 
claim for the loss or emancipation of any slave. 

The fifth gave congress the power to enforce the 
other provisions by proper legislation. 

The first section, in full, was as follows: 

**A11 persons bom or naturalized in the United 
States and subject to the jurisdiction thereof are citi- 
zens of the United States and of the state wherein they 
reside. No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States, nor shall any state deprive any 
person of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction 
the equal protection of the laws." 

The motive of this section was the protection of the 
freedmen of the South from the oppressive legislation 
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to which it was said they would otherwise be subjected, 
and to render nugatory such legislation, should it be 
enacted. This was the only purpose of its advocates, 
and it was openly avowed by them. No other reason 
was urged for its adoption. No other was suggested. 
The condition and situation of the helpless colored 
people of the South was the sole and only excuse for it. 

That it has been wholly ineffectual to realize the 
results anticipated, and to attain the only object for 
which it was ordained, the whole world knows. And 
to those who believe that the Power which notes the 
fall of the sparrow to the ground, also moulds the des- 
tinies of nations, the actual consequences of the incor- 
poration into the constitution of this section — so widely 
variant from those expected — will afford an impressive 
example of how the purposes of men are sometimes 
thwarted, and their efforts for the accomplishment of 
what seem at the time objects of capital importance, 
not only fail to serve the desired ends, but are produc- 
tive of effects which never entered into their minds as 
possible. 

"The hand that rounded Peter's dome 
And groined the aisles of Christian Rome, 
Wrought hi a sad shicerity: 
Himself from God he coma not free; 
He builded better than he knew." 

It is the purpose of this paper to recall, in a neces- 
sarily brief manner, by illustration, some of the mean- 
ings which have been attached, and some which have 
been denied by judicial construction and application of 
them, to the two clauses of the first section which 
appear in this language : 

**Nor shall any state deprive any person of life, 
liberty or property without due process of law, nor 
deny to any person within its jurisdiction the equal 
protection of the laws." 

During the debate in congress it was well said that 



Digitized by 



GoogI( 



78 Addresses 

a person might read them five hundred years hence 
without gathering from them any idea that the rebel- 
lion ever existed. 

Accustomed as we now are to the objection in a 
great variety of cases that legislation is in conflict with 
these provisions of the amendment, it is not inappro- 
priate to advert to the progress of the judicial mind in 
widening their scope. 

They first came before the Supreme Court of the 
United States in 1873, in the Slaughter House cases. 
The actions came up on writs of error to the Supreme 
Court of Louisiana. The plaintiffs in the cases were 
white citizens of that state and contended that a certain 
law of the state was repugnant to the Constitution of 
the United States, because it denied to them the equal 
protection of the laws and deprived them of their prop- 
erty without due process of law. 

Mr. Justice Miller delivered the opinion of the 
court. His opening sentences were expressive of the 
responsibility felt by its members. In declining to 
sustain the contention of plaintiffs in error, he 
reviewed the events which led to the amendment, and 
said that it was adopted because of **the conviction 
that something more was necessary in the way of con- 
stitutional protection to the unfortunate race who had 
suffered so much;" that the one pervading purpose 
found in it, lying at its foundation, and without which 
it would not even have been suggested, was the free- 
dom of the slave race ; the security and establishment 
of that freedom, and the protection of the newly made 
freeman and citizen from the oppressions of those who 
had formerly exercised unlimited dominion over him ; 
that it was addressed to the grievances of that race, 
and designed to remedy them. He further observed 
that **the existence of laws in the states where the 
newly emancipated negroes resided, which discrim- 
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inated with gross injustice and hardship against them 
as a class, was the evil to be remedied by this clause," 
and he expressed great doubt ** whether any action of a 
state not directed by way of discrimination against the 
negroes as a class, or on account of their race, will 
ever be able to come within the purview of this pro- 
vison ;" it was **so clearly a provision for that race and 
that emergency that a strong case would be necessary 
for its application to any other." And the court 
affirmed the judgment of the Supreme Court of 
Louisiana. 

This interpretation, as has been seen, reflected the 
view of congress as to the purpose and significance of 
the amendment, when it was submitted to the people 
of the states. 

Four of the justices dissented, Justices Field, Brad- 
ley and Swayne expressing their non-concurrence in 
vigorous opinions. 

Justice Swayne said that the language employed 
was unqualified in its scope; that by '^any person" 
was meant all persons ; that no distinction was inti- 
mated on account of race or color, and that the court 
had no authority to interpolate a limitation that is 
neither expressed nor implied ; that the protection pro- 
vided was not intended to be confined to those of any 
particular race or class, but to embrace equally all 
races, classes and conditions of men. 

The view of the dissenting judges has since become 
the settled doctrine of the court. 

The significance, broadly speaking, of the phrase 
**due process of law," is deducible from the language 
itself. Even the layman, uninstructed by judicial 
opinion, unversed in the rules of legal construction, 
receives at once from it the impression of assurance 
against the unbridled exercise of power. Without 



Digitized by 



GoogI( 



80 Addresses 

understanding just how or why, the citizen is con- 
scious, in a vague way, but believes with confidence, 
that if the security of his person be put in peril, or the 
enjoyment of his property threatened by the state or 
under its authority, the method of attack shall not be 
directed by caprice or some newly invented rule to fit 
his case, adapted to secure his defeat j regardless of the 
merits of the controversy, but shall be in accordance 
with an established, defined and uniform system which 
shall afford him a fair opportunity for the defense of 
his rights and to be heard in an appeal for the protec- 
tion of his person and the preservation of his estate. 

The greatest minds have shrunk from an attempt 
to formulate a definition of the phrase which should 
embrace all the essentials of a complete test for any 
case. 

Mr. Justice Miller, speaking for the Supreme 
Court of the United States, said that *4t never has 
been defined, and probably never can be defined, so as 
to draw a clear and distinct line applicable to all cases, 
between proceedings which are by due process of law 
and those which are not.'' 

And more recently the court, by Mr. Justice 
Brown, declared : 

**This court has never attempted to define with pre- 
cision the words 'due process of law.' " 

The same court has said that they are the equiva- 
lent of the expression **the law of the land." 

This is not of recent origin. It is venerable with 
the age of seven centuries. It dates back to that 
eventful day, pre-eminent in the history of the struggle 
for liberty, when sturdy, rude, but freedom-loving 
Britons, exasperated by dieir wrongs beyond the final 
limit of endurance, animated with wrath implacable by 
the recollection of broken pledges, extorted from the 
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oppressor at the point of the lance, with his crown and 
throne and head hanging on the issue, that priceless 
and imperishable covenant which guaranteed that 
thenceforth no freeman should be condemned to his 
harm, either in body or estate, ** unless by the judg- 
ment of his peers or the law of the land," and which 
has stood to this moment as the constitutional founda- 
tion of English liberties. It has ever since formed the 
ringing, inspiring keynote of resistance to tyranny 
in many climes, under many skies. And today it is 
the appealing cry of his subjects for a **law of the 
land," which sounds its note of warning in the ear 
of the Autocrat of the Russias. 

In an imperfect review of the trend of judicial 
opinion, a liberal repioduction of the carefully chosen 
language of the tribunal established by the constitution 
for the final determination of such questions, has 
seemed appropriate, and, indeed, unavoidable. 

What is meant by the words **law of the land?" 

Early in the last century the Supreme Court of the 
United States said of them: *'They were intended to 
secure the individual from the arbitrary exercise of the 
powers of government, unrestrained by the established 
principles of private rights and distributive justice." 

The oft quoted definition of Mr. Webster in the 
Dartmouth College case was : 

**By thelawof the land is most clearly intended 
the general law ; a law which hears before it condemns ; 
which proceeds upon inquiry, and renders judgment 
only after trial. The meaning is that every citizen 
shall hold his life, liberty, property and immunities, 
under the protection of the general rules which govern 
society. Everything which may pass under the form 
of an enactment is not, therefore, to be considered the 
law of the land." 
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The Supreme Court of the United States has 
repeatedly declared that the words '^due process of 
law," as used in the Fourteenth Amendment, ** refer 
to that law of the land in each state, which derives its 
authority from the inherent and reserved powers of the 
state, exerted within the limits of those fundamental 
principles of liberty and justice which lie at the base 
of our civil and political institutions." 

They generally imply an opportunity to answer, 
and a trial according to some settled course of judicial 
proceedings. And it has been held by the highest 
authority that that kind of procedure is due process of 
law, which is suitable and proper to the nature of the 
case, and sanctioned by the ordinary customs and 
usages of the courts. The words, however, do not 
necessarily imply a regular proceeding in a court of 
justice or after the manner of such courts. And Mr. 
Justice Miller held that the requirement was only for a 
fair trial according to the mode of proceeding applica- 
ble to the particular case. 

It may be different in different states. The pro- 
vision concerns itself with the substance rather than 
the form of the proceeding; the details, and even the 
general scheme of one system may vary widely from 
those of every other, and yet each of them constitute 
**due process of law." 

The amendment has been held not to require of 
the states radical changes in long established systems 
of administering justice, or methods provided for the 
determination of private rights, when they appear to 
recognize the right of the individual to be heard in 
some manner, at some time, and are not violative of 
the fundamental principles of justice. On the con- 
trary, the court has said that due process of law in the 
states is regulated by the law of the state. 

In recent years a vast number of losing litigants 
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have turned to this constitutional provision, as afford- 
ing to them the last ray of hope in the sky of theif 
defeat. They seem not to be deterred by the small 
encouragement offered by the experience of others who 
have invoked its protection. The reports of the decis-^ 
ions of the court of last resort abound in cases in which 
a violation of this provision has been asserted and 
relief demanded on that ground. In a relatively small 
number of these cases has the appeal been successful. 
The court, as a rule, has not been keen to discover 
flaws in established modes of proceeding, or in haste to 
condemn them as falling short of **due process of law.'' 
If, on the whole, they are framed with a view to a 
hearing of the parties interested, after notice of such 
character as may seem reasonable and practicable, 
having regard to the policy of the proceeding and the 
objects to be accomplished by it, they will be upheld* 

In civil proceedings a jury trial is not essential, 
nor will a conviction be reversed because a capital 
offense has been prosecuted by information instead of 
by indictment by a grand jury, if the law of the state 
so prescribe, nor is it necessary that a person con- 
victed on a criminal charge be afforded by a state 
statute a right of appeal. 

A general personal judgment for money against a 
person, non-resident of the state, upon whom no notice 
of the proceeding had been served within the state, and 
who had not appeared, was held void as without '*due 
process of law," and Mr. Justice Field in so deciding 
said that whatever difficulty might be experienced in 
giving to those terms a distinction which would 
embrace every permissible exertion of power affecting 
private rights, and exclude such as were forbidden, 
there could be no doubt of their meaning as applied to 
judicial proceedings; that **they mean a course of 
legal proceedings according to those rules and princi- 
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pies which have been established in our systems of 
jurisprudence for the protection and enforcement of 
private rights." 

And later the decree of a Texas court enforcing a 
vendor's lien upon land within the jurisdiction of the 
court, upon notice served on the owner at his residence 
in Virginia five days only before he was bound to 
appear, was held void as without due process of law, 
the length of the notice being regarded as insufficient. 

Legislation which should profess to transfer the 
title to property from one person to another, would not 
be **due process of law.'* 

The word ** Liberty" as found in the amendment, 
does not mean simply, unrestrained freedom of bodily 
movement, but has a much more comprehensive sig- 
nificance. It is, in the language of the court, **not 
only the right of the citizen to be free from the mere 
physical restraint of his person, as by incarceration, 
but the term is deemed to embrace the right of the 
citizen to be free in 'the enjoyment of all his faculties ; 
to be free to use them in all lawful ways ; to live and 
work where he will ; to earn his livelihood by any law- 
ful calling; to pursue any livelihood or avocation, and 
for that purpose to enter into all contracts which may 
be proper, necessary and essential to his carrying out 
to a successful conclusion the purposes above men- 
tioned." And to deprive the citizen of such aright 
without due process of law, is illegal. 

Therefore, the effect of an act of the legislature of 
the state of Louisiana, subjecting to a fine any person 
who should enter into a contract of insurance with any 
company which had not complied with certain laws of 
that state, was held to deprive the party affected, with- 
out due process of law, of his liberty to contract, and 
so the statute was within the ban of the amendment. 
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But an illustration of the extreme caution which 
the court habitually exercises when the constitutional- 
ity of the law of a state is assailed, is afforded by a 
case familiar to the members of the bar of this state, 
in which this meaning of the word * 'liberty" was 
relied on. 

A statute of Kansas provided that eight hours 
should constitute a day's work for all laborers or other 
persons employed on behalf of the state, or any county, 
city, township, or other municipality of the state, and 
made it unlawful for any contractor to require or per- 
mit any laborer or other person to work more than 
eight hours as and for a day, upon any public work. 

The statute was claimed to be obnoxious to th^ con- 
stitutional provision, mainly in this : that it deprived 
parties of the liberty to make contracts. And although 
the courts of last resort of several of the states had 
held similar legislation in their respective states to be 
void, for that reason, the Supreme Court of the 
United States declined to follow the reasoning of those 
cases, and upheld the law as a valid enactment, and 
denied that by means of it any person was deprived of 
any liberty guaranteed to him by the constitutional 
provision. 

The decision rested upon the ground that the state 
had the right to prescribe the conditions upon which it 
would permit public work to be done on its behalf or 
on behalf of its agencies, to whom it had delegated 
I)owers of government, and that no man was entitled, 
of absolute right and as a part of his liberty, to perform 
labor for the state. The court, however, was careful 
to disclaim any intimation of the opinion it might 
entertain as to the constitutionality of a similar statute, 
applied to laborers or employes in purely private work. 
That question has not yet been passed upon by the 
court. 
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Five years previously, however, a case involving 
the constitutionality of an act of the legislature of the 
state of Utah, which fixed the period of employment of 
working men in underground mines and smelters at 
eight hours per day, and making its violation by an 
employer a misdemeanor, was before the court. The 
enactment was claimed to be violative of the Four- 
teenth Amendment, in that it deprived both the 
employer and the laborer of their property without due 
process of law, and denied to them the equal protection 
of the law ; that it deprived them of the right to make 
such contracts with each other as they might choose. 
This statute, it will be observed, did directly affect 
private work as distinguished from public work ; it did 
interfere with the right of private contract between 
master and servant for the performance of work in 
which neither the state nor any of its agencies were 
interested. The validity of the statute was, however, 
upheld by the court; but upon the express ground 
that it was enacted in the interest of the welfare of the 
employes, it having been determined by the legislature 
that the particular employment, if longer pursued, 
would be detrimental to the health of the laborers. 
The enactment was the exercise of the police power of 
the state, to which the liberty of contract was said to 
be always subject. 

An apparent change is to be noted in the opinion 
of the Supreme Court as to the application of the 
amendment to a certain class of cases. In Davidson 
vs. New Orleans, decided at the October term, 1877, 
the validity of an assessment for public improvements 
under the laws of the State of Louisiana, was drawn in 
question. It was contended by the party resisting it 
that the proceeding was in violation of the Fourteenth 
Amendment, and took his property without just com- 
pensation, and was therefore without due process of 
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law. Mr. Justice Miller, in denying this contention, 
remarked upon the fact that the provision of the Fifth 
Amendment, that no person should be deprived of life, 
liberty or property without due process of law, was fol- 
lowed immediately and in the same sentence by a 
declaration that private property should not be taken 
for public use without just compensation. And he 
considered that as one of two provisions found in 
immediate juxtaposition in the Fifth Amendment, had 
been imported verbatim into the Fourteenth Amend- 
ment, and the other omitted, that its absence from the 
latter was significant; thus, by strong inference at 
least, expressing the opinion that if under the pro- 
visions of a law of a State, private property might be 
taken for public uses without just compensation, no 
remedy could be sought in the Federal Court as for a 
violation of that clause of the Fourteenth Amendment 
which prohibited the depriving of a person of his prop- 
erty without due process of law. 

But twenty years later, the same court, in the case 
of Chicago, Burlington & Quincy Railroad Company 
against Chicago, reported in 166 U. S., gave utterance 
to an opposite view, in these words : 

'*In our opinion, a judgment of a State Court, even 
if it be authorized by statute, whereby private property 
is taken for the State, or under its direction, for 
public use, without, compensation made or secured 
to the other, is, upon principle and authority, wanting 
in the due process of law required by the Fourteenth 
Amendment of the Constitution of the United States, 
and the affirmance of such judgment by the highest 
court of the State is a denial by that State of a right 
secured to the owner by that instrument." 

It is thus held that the whole force of the omitted 
clause of the Fifth Amendment is included in the one 
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retained and re-incorporated in the Fourteenth Amend- 
ment ; and the doctrine has since been re-affirmed. 

One of the most important and far-reaching effects 
of the amendment has been in its operation to limit 
the power of the State to regulate rates and charges for 
certain services. In the so-called Granger Cases, 
decided in 1876, it was definitely settled that when the 
property of a person engaged in any employment or 
business is devoted by him to uses in which the public 
has an interest, he grants to the public an interest in 
that use ; the property becomes clothed with a public 
interest when used in such a manner as to affect the 
community at large and is then subject to legislative 
control and regulation, which extend to the right to fix 
maximum rates and charges for the use of the prop- 
erty. The cases in judgment concerned elevators and 
warehouses and railroads, but the principle was obvi- 
ously applicable to many other kinds of business. 

The argument that the laws in question were 
invalid, proceeded upon the ground, among others, 
that any legislative regulation of rates or prices 
deprived the owner of his property without due process 
of law, and denied to him the equal protection of the 
laws within the meaning of the Fourteenth Amend- 
ment. This contention was fully considered by the 
court, but was not sustained. The right to regulate 
was distinctly declared. 

But the doctrine thus announced was, in subse- 
quent cases, modified, and it was decided that the 
power of regulation was not unlimited ; that it was not 
a power to destroy, and could not be exercised to the 
point of confiscation. It was said that the right of an 
owner of property to use it, was itself property, and 
therefore any deprivation of its use, deprived him of 
property without due process of law, and that any reg- 
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ulation which deprived him of such use except at a 
loss, while other persons were permitted to receive 
reasonable profits upon their invested capital, discrim- 
inated against him and thus denied him the equal pro- 
tection of the laws. 

It was also held that the reasonableness of maximum 
rates or charges fixed by legislative authority, is the 
subject of judicial inquiry. The court does not 
declare, as a hard and fast rule, that the owner of 
property clothed with a public interest is entitled as of 
right to realize from its use any given per cent upon 
his investment. In determining the question of the 
reasonableness of a regulation of prices, not only is the 
interest of the property owner to be considered but the 
interest of the public as well. Bach case will be gov- 
erned by its own peculiar features; and it has been 
suggested that a case might occur where, owing to 
unusual circumstances, established rates could not be 
held unreasonable, even though, if enforced, they 
were insufficient to yield a net return to the property 
owner. 

Speaking broadly, if the value of the service to the 
public will justify the payment of such prices for the 
service it will yield to the one performing it a compen- 
sation equal to a fair return upon the reasonable value 
of the property employed, any schedule establishing 
lower prices will be held unreasonable. And by the 
value of the property is meant its value at the time of 
its use, not necessarily what it cost. 

The power of the judiciary to determine the validity 
of any legislative regulation of prices, is now well 
settled. But it will not determine what are fair rates ; 
it only submits its judgment upon the validity of the 
law before it. Although the power exists, the judg- 
ment of the legislature, as expressed in any law fixing 
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maximum rates, will not be lightly set aside. The 
court has recently said that ^^ the judiciary ought not 
to interfere with the collection of rates established 
under legislative sanction unless they are so plainly 
and palpably unreasonable as to make their enforce- 
ment equivalent to the taking of property for public 
use without such compensation as under all the circum- 
stances is just both to the owner and to the public," 
and unless the case presents clearly and beyond all 
doubt, a flagrant attack upon the rights of property. 

And in a still later case, in refusing to declare void 
certain water rates fixed by a board in California, the 
court said '*it is enough if we cannot say that it was 
impossible for a fair minded board to come to the 
result which was reached." 

These rulings have been fruitful of litigation. 
State and municipal authorities have naturally been 
zealous to secure for the public, service at the lowest 
possible rates, and have enacted legislation to that 
end. Corporations and other owners of property have, 
quite as naturally, been desirous of realizing from 
their properties and the operation of them, as large a 
profit as could be obtained. From this opposition of 
interests it results that the courts have become familiar 
with controversies involving the validity of schedules 
of rates established by law or ordinance. 

A noted case thus arising, was the one in which 
the validity of a law of this State fixing the rates for 
certain services to the owners of live stock by the 
proprietors of stock yards, was attacked upon the 
grounds, among others, that the rates were so low that 
the enforcement of them would deprive the owners of 
the yards of their property without due process of law, 
and that the statute denied to the owners of the Kan- 
sas City yards the equal protection of the laws, because 
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it did not apply to all the stockyards iu the State. 
The Circuit Court of the United States rendered a 
decree dismissing the bill which raised the controversy, 
finding as a fact that the rates fixed by the law would 
yield to the owners of the Kansas City yards an 
income of 5.3 per cent on the value of the property, 
and declining to hold the statute, under these circum- 
stances, confiscatory. 

Upon appeal, the Supreme Court of the United 
States reversed this decree, not passing upon the ques- 
tion of the reasonableness of the rates, but holding the 
statute void as denying to the owner of the Kansas 
City yards the equal protection of the laws, it appear- 
ing that there were other stock yards in the State 
which were exempt from the influence of the statute. 

Other litigation of the same character was precipi- 
tated by the passage in 1899, by the legislature of this 
State, of an act fixing a maximum rate of fifteen cents 
for the transmission of ten word telegraphic messages 
between points in the State. This legislation was 
assailed by the telegraph companies upon the ground 
that the service could not be rendered by them at the 
rate fixed, and leave them any margin of profit, and so 
deprived them of their property without due process of 
law. And several district courts of the State held the 
law unconstitutional for that reason. 

But a statute requiring railroad companies to sell 
thousand-mile tickets at the rate of two cents a mile, 
valid for two years, to those who should apply to pur- 
chase them, which should give to the purchaser and 
the members of his family the right to ride upon them, 
is not the exercise of the power to fix maximum rates, 
but is held to deprive the company of its property 
without due process of law, and for that reason void. 

The guaranty of the equal protection of the laws 
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enjoins upon each State, in its conduct towards or its 
requirements of those within its jurisdiction, observ- 
ance of the vital principle of equality before the law. 
The burdens and restrictions of any law must be the 
same for all persons who are related in like manner to 
the objects sought to be accomplished by the law. It 
must include all and exclude none whose condition and 
circumstances render them equally suitable or appro- 
priate persons to be a£Fected by the legislation. 
Arbitrary distinctions and discriminating treatment 
are forbidden. 

But by equality is not understood social equality ; 
that is beyond the reach of any law to secure or main- 
tain. And therefore, State laws requiring the instruc- 
tion of white and colored pupils in separate schools, 
and directing the transportation of members of the 
different races in separate coaches, have been upheld 
as not infringing upon this provision. 

That law is not an exact science, is illustrated by 
three cases, in each of which a State statute was 
claimed to be obnoxious to the equality provision of 
the amendment. 

In 1897, in Railway vs. Ellis, the court held that 
a statute of the state of Texas, which authorized a 
judgment for attorneys' fees not exceeding ten dollars, 
in favor of a successful plaintiff, who should be com- 
pelled to sue a railroad company for the value (not 
exceeding fifty dollars) of stock killed by it, was 
unconstitutional, because the classification made by 
the law was based on no reasonable ground. The leg- 
islation was aimed at railroad companies only, and 
punished them as it punished no others for delinquency 
in the payment of their debts, and thus discriminated 
against them and denied to them the equal protection 
of the laws. 
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But in 1899, in Railroad vs. Matthews, the court 
held valid a statute of the State of Kansas, which 
allowed a recovery for attorneys' fees to any person 
who should obtain judg:nient against a railway com- 
pany for damages by fire, caused by the operation of 
its road. Four of the justices were unable to dis- 
tinguish the case from the KUis case and concurred in 
a dissenting opinion. 

And in 1904, in Railway vs. May, the court found 
no constitutional objection to a Texas statute which 
imposed a penalty upon railroad companies who should 
permit a certain noxious grass or thistle to go to seed 
upon their right of way, while every other land owner 
in the State might do so with impunity. And from 
this three of the justices expressed their dissent. 

Although a law may be equitable on its face and 
apparently capable, according to its terms, of a fair 
application, if its construction and the uniform 
methods of its administration by those charged with itd 
execution are such as to make it evident that its pur* 
pose was unjust discrimination, it will be \inithin the 
prohibition of the amendment. 

And therefore an ordinance which made it unlawful 
lor any person to carry on a laundry not located within 
a brick or stone building, without first obtaining the 
consent of a certain board, was condemned as void. A 
native of China, a subject of its Emperor, who had 
been engaged in the laundry business in the same 
building for twenty years, applied to the board for con- 
sent to carry it on. It was refused, and he was fined 
and ordered to be imprisoned. He then sued out a 
writ of habeas carpus. There were 320 laundries in 
the city, all of wood, of which 240 were owned by 
Chinamen. The board, while refusing its consent to 
the Chinamen, granted it to all others. The court 
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decided that whatever might have been the intent of 
the ordinance, it was applied by the public authorities 
who represented the State, in such a manner as to be a 
denial of that equal protection of the laws secured by 
the provisions of the amendment. And its righteous 
judgment was that Yick Wo be discharged. 

And in accordance with the same principle, in one 
of those rare instances in which the amendment served 
its original purpose, a colored man having been con- 
victed of murder, and it being made to appear to the 
Supreme Court of the United States, not only that he 
was indicted for the offense by a grand jury on which 
the colored race had no representative, but that for 
many years no colored man had been selected to serve 
on a grand jury by the persons appointed by law to 
select such jurors, and that colored persons, on the 
ground of their race and color, had been invariably 
excluded from serving on grand juries, although one 
fourth of the population of the vicinage were members 
of the colored race, the judgment of conviction was 
reversed ; and this notwithstanding there was nothing 
in the law of the State which, in terms, authorized 
such discrimination. The court declared that when- 
ever, by the action of a State through its executive or 
administrative officers, all persons of the African race 
are excluded, solely because of their race or color, 
from serving as grand jurors in the criminal prosecu- 
tion of a person of their own race, the equal protection 
of the laws is denied to him. 

So, a law may, upon the reading of it, seem to 
spring from recognized considerations of public policy 
and be inspired by concern for the public welfare, but 
if the circumstances of the situation upon which the 
law is to take effect, point unerringly to the conclusion 
that its real object was injury to or unlawful discrim- 



Digitized by 



GoogI( 



Bar Association i3f Kansas 95 

ination against some person or class of persons., it will 
be within the prohibition of the amendment. 

Thus, in a recent case, decided at the present term 
of the court, an ordinance of the city of Los Angeles, 
changing and narrowing the limits within which gas 
works might be erected in the city, was, under the 
facts of the case, so clearly indicative of a purpose to 
destroy the property of the plaintiff, who, before the 
passage of the ordinance, had commenced the construc- 
tion of gas works in territory not then prohibited, that 
it was held that the ordinance could not be sustained 
as an ingenuous exercise of the police power for the 
protection of the health and comfort of the inhabitants 
of the city, as it assumed and was asserted to be, but 
was merely a pretended exercise of it, and was, in fact, 
a taking of the plaintiff's property without due process 
of law, and was therefore void* 

Repeatedly the court has declared that the police 
power of the State is the same as before the amend- 
ment, and is not impaired by it. But the question 
whether any law enacted in professed exercise of that 
power, is, in fact, a legitimate exercise of it, is one at 
last for judicial review. Only in extreme cases will 
the court interfere with the exertion of this power of 
the state ; but when it is used as a disguise and pretext 
for oppression and vicious discrimination, the court 
will not hesitate to expose and condemn the imposture* 

Many cases have been before the court in which the 
owners of property have asserted the invalidity of 
taxes, general and special, either because their imposi- 
tion was the result of proceedings lacking due process 
of law, or their burdens, as compared with those borne 
by other property, were so heavy as to constitute an 
inequality between them, which would not have ensued 
under a system of laws affording equal protection to 
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all. Very seldom have such contentions been sns- 
tained. In such cases the court has expressed much 
reluctance and evinced great hesitation to interfere. 
Taxes of all kinds are regarded as standing upon a 
peculiar footing. Any obstruction to their collection , 
especially of those serving as funds to meet the cur- 
tent or necessary expenses of government, would tend 
to cause such embarrassment, and sometimes serious 
embarrassment of the public interests, that it may be 
«aid that in comparatively rare instances, has the court 
interposed. It is realized that exact equality of result 
is unattainable from the operation of the most per- 
fectly devised system of taxation. In considering an 
objection of want of due process of law in proceedings 
for the assessment and collection of general taxes, it 
was said that the laws **are construed with the utmost 
liberality, sometimes even to the extent of holding that 
no notice whatever is necessary.'' 

Due process of law as applied to taxation, does not 
require a course of judicial proceedings ; they are nec- 
essarily summary in order to effectuate their purpose. 
And it has been declared by the highest authority, 
that * 'where the taking of property is in the enforce- 
ment of a tax, the proceeding is necessarily less 
formal, and whether notice to the owner is at all neces- 
sary, may depend upon the character of the tax. The 
necessity of revenue for the support of the government 
does not admit of the delay attendant upon proceedings 
in a court of justice." 

If the person to be affected has at any time in the 
course of the proceedings which result in the imposi- 
tion of the tax, or during the process of its collection, 
an opportunity to be heard, and has notice of the time 
and place of hearing, either by means of a statute 
designating such time and place (the statute itself 
being regarded as such notice) or even by advertise- 
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ment directed to the public generally, if such be the 
method prescribed by law, the proceedings are held to 
be due process of law. And the court has recently 
said : 

*'In order to bring taxation imposed by a State or 
under its authority, within the scope of the Fourteenth 
Amendment, the case should be so clearly and pal- 
pably an illegal encroachment upon private rights, as 
to leave no doubt that such taxation by its necessary 
operation, is really spoliation under the guise of exert- 
ing the power to tax. All doubt as to the validity of 
legislative enactments must be resolved, if possible, in 
favor of the binding power of such enactments." 

In the interpretation and application of these pro- 
visions, the court has manifested a most conservative 
temper. It has itself declared that **the public inter- 
ests imperatively demand that legislative enactments 
should be recognized and enforced by the courts as 
embodying the will of the people, unless they are 
plainly and palpably beyond all question, in violation 
of the fundamental law of the constitution." Audits 
own records bear abundant testimony to its adherence 
to this rule as a guiding canon of adjudication. It has 
not been quick to annul the statute of a State. In the 
last thirty-nine volumes of its ofiScial reports, covering 
a period of ten years, the clauses which have been 
the subject of consideration this evening, have been 
invoked in one hundred and forty cases. In fourteen 
of them only, has repugnancy to the Constitution been 
found to exist. The effect of the provision seems to 
have been preventive rather than corrective. 

Above all, the court has been impartial in the dis- 
charge of its responsible functions. Some of those 
who profess to know best in what consist the true 
interests of laboring men and to be especially solicitous 
for their welfare, have been quick to discern and pro- 
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claim their discovery that the justices who concurred 
in the decisions in which the Kansas and Utah eight 
hour laws were upheld, were influenced by their favor- 
able disposition to the cause of labor. They are mis- 
taken. As every lawyer knows, the opinions were the 
result of the independent judgment of the justices as to 
the meaning of the constitutional provision, unswerved 
by their personal persuasions as to the policy or 
impolicy of the laws. The high and the low, the rich 
and the poor, appear in that presence upon terms of 
equality. Not alone may a stockyards company in 
Kansas, or a railroad company in Nebraska, or a gas 
company in California, or a turnpike company in Ken- 
tucky, or a widow in an obscure town in Ohio, or a 
colored man in Texas, invoke the remedial eflBcacy of 
these provisions, but the hunted and despised Mongo- 
lian, alien, in letter and spirit, to the country and its 
institutions as he may be, from his little wash house 
on the shores of the Pacific, although it be a State with 
the power and resources of an empire, which has laid 
its unequal hand upon him, may send his cry for jus- 
tice across the continent, with the assurance that his 
timid voice will reach the attentive ear of that high 
tribunal whose judgments are pronounced beneath the 
dome of the Capitol. 

These guaranties incorporated in their Constitution 
by the people, have performed a most important serv- 
ice as measures of restraint upon the people them- 
selves; imbedded there beyond the reach of hasty 
recall, they will be retained, lest in an impulsive 
moment, smarting under a sense of insolent and intol- 
erable evils, a majority be tempted to avenge its 
wrongs by some act of legislative reprisal, abhorrent 
to those fundamental principles of right whose salutary 
influences are certain, sooner or later, to resume their 
benign sway over the passions of men. 
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The American people cherish a deep-seated, abid- 
ing attachment for the institutions of the nation, the 
motive for whose being is the assertion, defense and 
preservation of the inalienable rights of man, and it is 
safe to say that laws may come and laws may go, par- 
ties may wax and wane, generation after generation 
may leave its impress upon the policies of the govern- 
ment, but so long as the Republic shall endure, until 
the sacred Declaration of our liberties shall become a 
scoff and a by -word, not one jot or one tittle of these 
provisions shall pass from our organic law, because 
they are expressive of those immortal, immutable 
principles of natural justice, whose existence knew no 
beginning and shall continue without end. 
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ALIEN OWNERSHIP OF LAND IN KANSAS. 

FRED H. WOOD, LAWRENCE. 



NO legal subject can be all comedy. No circum- 
stance which calls for legislative or judicial action 
can be in its truest aspect farcial. But the uncon- 
scious, if somewhat grim, humor of the whole chain of 
events to which I shall direct your attention appeals to 
me so strongly that I refuse to treat the circumstances 
other than as a masterpiece of real comedy — a legal 
comedy of errors, if you please. And if I may somewhat 
exaggerate the minor points of the comedy or if I 
should not be exactly fair to voters or legislators my 
slight deviations from truth and fairness must be 
excused by the lawyer's tendency to state his case in 
its best aspect. The essential facts of the drama are, 
I am reliably informed, strictly true. 

In the decade following the close of the civil war 
Kansas recently restored to, or to speak more nearly 
to the mark, enjoying for the first time internal peace, 
was the land of promise to the discontented, the rest- 
less, the ambitious of other lands, both here and 
abroad. Its broad prairies fast were pre-empted by 
settlers and the busy scenes of agriculture replaced the 
border warfare of a decade previous. Just admitted to 
statehood, the new commonwealth boasted of a new 
Constitution, the framers of which sagely recognizing 
the need of liberal laws in aid of immigration inserted 
as the 17th article of the Bill of Rights of the Consti- 
tution of 1859 this clause : 
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**No distinction shall ever be made between citizens 
and aliens in reference to the purchase, enjoyment or 
descent of property." 

Such was the setting, physical and legal of the first 
act. Enter from the east end of the stage Lord 
Scully, peer of the British realm. Tradition has not 
preserved the physical, facial or sartorial character- 
istics of his Lordship. This is a comedy of fact and 
not of fiction. Conjecture is therefore out of place. 
But only an infrequent attendance upon the modem 
farce comedy is needed to make it apparent that his 
Lordship was of medium height and stout, with a 
ruddy face adorned by mutton chops of a sandy hue, 
dressed in clothes not intended by his London tailor to 
fit, wearing ui)on his head a double be-vizored cap of 
soft material, arising to an apex at the top. It is 
morally certain also that he carried a hat box and a 
bath tub. His Lordship's entry created no great stir. 
But before the close of the first act in 1887, we find 
him the owner and proprietor of the greater part of an 
entire Kansas county. Here he was busily engaged 
in reproducing upon the liberty consecrated soil of 
Kansas an English system of tenantry. 

Act n. 

The scene shifts frequently in this act, but always 
there is the mob or the mob's accessories. It will be 
remembered that in 1888 there culminated a period of 
great Anglo-phobia over all the land. Lord Sackville 
West aided the movement with his pen ; Lord Scully 
with his land. In this act we hear the murmurings of 
the multitude and see the conference of rural states- 
men at the general store. In the noble language of 
Cato, Scully delendus est. The Constitution prevents. 
Away with the Constitution I And so mid shifting 
scenes from country to legislature and back to the 
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country again — this time at the polls — the Constitution 
in 1888 is amended to read : 

''No distinction shall ever be made between citizens 
of the State of Kansas and the citizens of other States 
and territories of the United States in reference to the 
purchase, enjoyment and descent of property. The 
rights of aliens in reference to the purchase, enjoyment 
or descent of the property may be regulated by law." 

The scene shifts back to Topeka where in 1891 is 
passed the famous alien land act, which, speaking 
generally, prohibited the acquisition or holding of land 
by aliens who should not become citizens within a 
certain period, and provided for sale by the State of 
lands of the aliens and the payment of the proceeds to 
the former owner. 

No loophole of escape is visible. His Lordship 
cannot dodge the act by incorporating himself. The 
Statute forbids ownership by any corporation more than 
twenty per cent of whose stock is held by aliens. In 
the popular mind the admonition of Cato has been 
observed and Scully is destroyed. General hilarity 
abounds. The American eagle is brought on the stage 
and screams without ceasing. The discomfiture of his 
Lordship adds to the merriment and the act closes with 
exhibitions of great good nature on the part of actors 
and audience, heightened during the entire act by keen 
expectation of the Britisher's rout upon the next rise 
of the curtain. 

Act III. 

Scene, Court of Justice. Enter Lord Scully accom- 
panied by a mixed lot of Germans, Swedes, Irish, 
Italians and Bohunks. Refusing to put his land into 
the balance against the doubtful constitutionality of 
the act, his Lordship throws up his right hand, mum- 
bles a few words and retires, future American citizen, 
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all to the great chagrin of the rest of the dramatis 
personae. 

Seven years elapse before the curtain rises on Act 
IV. The purpose of the act has failed and it has 
become a nuisance. The corporation clause is a boom- 
erang. The Supreme Court had decided in Smith vs. 
Lynch 61 Kansas 609 that the nephew of an Irish- 
American citizen could not inherit from him under the 
provisions of the act, though themselves citizens for 
twenty years because their descent is traced through 
an alien. The act in 1901 is repealed. 

By all right rules of dramatic construction this 
should be the end. The laugh is over. But the time 
to pause and consider, to take our legal reckonings is 
here. The hoodoo may yet follow the trail of legisla- 
tion and thwart the legislative will. The writer makes 
no pretense of knowing the intention of the legislature 
in repealing the act, but he assumes that it was the 
purpose to restore the rights of aliens to those enjoyed 
by them prior to the attack upon Lord Scully. This 
attempt had failed. There was no widespread hostility 
toward any other alien, resident or non-resident, own- 
ing land in Kansas. These were inoffensive people to 
whom and to whose children the alien land act was a 
menace. It cannot be assumed that it was intended to 
make their property rights any more insecure, or dis- 
turb their kindred further in the matter of descent. It 
is altogether more reasonable to assume that the inten- 
tion was to restore to aliens the privileges enjoyed 
before the late unpleasantness. Did it accomplish 
that result? The constitutional privilege to acquire 
lands on an equal basis with citizens is no longer in 
force. In its place is a provision investing in the leg- 
islature the power to regulate the condition under 
which alien ownership and descent may be permitted. 
The legislature repeals the first act passed in accord- 
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ance with the power and puts nothing in its place. 
What is the effect of this failure further to legislate? 
It certainly cannot be to restore the old constitutional 
provision now repealed. Does it not rather bring into 
eflPect the old rules of the common law? If so the con- 
ditions of alien possessors of land are worse than 
before. It is true there are many treaties existing 
between the Federal government and foreign powers 
guaranteeing to the subjects of these countries prac- 
tically all the rights enjoyed by citizens of the United 
States. These treaties have been held to be the law 
of the land, abrogating not only the common law, but 
legislation adverse thereto. There are many nations, 
however, with which no such treaties exist, notably 
Germany, France, Norway and Sweden, countries from 
which the greater part of the foreign bom population 
of Kansas is drawn. What of their citizens resident 
in Kansas, or the German or French or Scandinavian 
kindred of Kansas citizens dying intestate? Doubtless 
this question need not disturb the alien proprietor him- 
self whose title at common law is good as against all 
save the State, nor need it disturb his purchaser whose 
title obtained before confiscation by the State is good 
even against the State. But what of the descent? At 
common law the alien had no heritable blood. No one 
was his heir. His kindred, though citizens, could not 
claim his land, which, upon his death, escheated 
immediately to the State without act of any kind upon 
its part. Nor will naturalization by the hitherto alien 
owner enable his kindred to inherit if they themselves 
be aliens, or if the descent be traced to them through a 
common alien ancestor, except in case of from brother 
to brother, in which case the descent is considered 
immediate, that is, their common ancestor is immediate 
and there is no other mediate link. In any other 
cases than those of immediate descent to a citizen if 
the owner, although himself a citizen, dies without 
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heirs and his property goes to the State, if his kindred 
are aliens or trace through a common alien ancestor. 
With respect to the right of transmission, the question 
becomes one of practical interest both to alien and 
citizen kindred, to purchasers from them and to title 
examiners- The above in brief, is the common law 
with respect to alienage. If the silence of the Kansas 
Statutes is interpreted as establishing these rules, then 
Kansas has retreated from the 20th century to the 12th 
and 13th and stands alone as adhering to a feudal cus- 
tom long since departed from even in England. If 
this be the law, then the alien parents of a German- 
American citizen dying intestate can not inherit his 
landed property in Kansas even though the purpose of 
his emmigration may have been to make a new home 
for them in their old age. Such a rule is not only 
harsh, unsuited to modern conditions, but shocks the 
moral sense of decency and right. Yet the conclusion 
is irresistable that unless refuge may be taken behind 
Sec. 8014 of the Kansas Statutes, this is the rule. 
The Statute above referred to reads as follows : 

**The common law as modified by constitutional 
and statutory law, judicial decisions and the conditions 
and wants of the people shall remain in force in aid of 
the general Statutes of this State." 

This section has been several times commented 
upon by the Supreme Court of Kansas, but never 
under such circumstances as to warrant any safe 
prophecy as to its bearing upon this case. In State v. 
Calhoun, 50th Kan. 523, the court said: **The com- 
mon law has existence and force in all cases where the 
same is not inconsistent with the Constitution, Statutes 
or Institutions of this State." If this statement is to be 
literally taken it is respectfully submitted that argu- 
ment, well fortified by logic and by an historical con- 
sideration of the bar of alienage may be presented to 
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place such bar of alienage within the limits of that part 
of the common law denominated as inconsistent with 
our institutions. The alien's disability rests upon the 
feudal system. It was the necessary concommitant of 
military tenure. The Lord Paramount could not be 
secure of the allegiance of the possessors of land if 
aliens might hold undisturbed or inherit from citizens. 
As pointed out by Judge Simeon Baldwin in an 
address before the American Bar Association in 1889 
the feudal S3''stem regarded the king as the ultimate 
owner of all the land. Possession by others was per- 
missive dependent upon allegiance and the doing of his 
bidding. While ** Allodial, as distinguished from 
feudal land, was land in which a man had the full and 
entire property, which he held out and out, as the say- 
ing is.'' Will any gainsay that our tenures are Allo- 
dial in effect and not based upon the military tenure of 
the feudal system? It is true that any citizen may be 
drafted for military service, but upon the basis is the 
obligation of citizenship, not the basis of any fancied 
military tenure of land. It makes no difference 
whether he is a landed proprietor or not. 

The feudal system, if it ever existed in the colonies, 
never existed in the nation. That with the vanishing 
of British sovereignty, a sovereignty said by Chief 
Justice Jay in the great case of Chisholm v. Georgia, 
2nd Dallas 415 (470) to be based upon the feudal sys- 
tem there vanished with it the feudal prerogatives of 
the sovereign was held in that case and is at the basis 
of the decision there rendered. It is logical and rea- 
sonable to contend that with the vanishing of the feu- 
dal prerogative of non-suability, because of the vanish- 
ing of the feudal system itself, upon which it depended, 
there also vanished those other rules of law peculiarly 
dependent upon the feudal system. Of such is the 
disability of aliens. There is judicial authority for 
this position. Curiously enough the Kansas Statute, 
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somewhat unusual in form, seems to be only declara- 
tory of the law in the absence of legislation. In Van 
Ness V. Packard 2 Peters 137 (144) Mr. Justice Story 
declares that **The common law of England is not to 
be taken in all respects to be that of America. Our 
ancestors brought with them its general principles and 
claimed it as their birth-right, but they brought with 
them and adopted only that portion which was applica- 
ble to their situation." 

Following this restriction upon the present force of 
the whole body of the common law, the Supreme Court 
of Iowa in Pearson v. Lane, 60 Iowa 60 holds that 
estates tail, the direct object of which was to maintain 
a landed aristocracy, are foreign in purpose to the 
genius and policy of our institutions, are not applica- 
ble to the habits and conditions of our society and do 
not exist as a part of the common law of that State. 
Of similar effect are decisions in Oregon and South 
Carolina. 

Rowland v. Warren 10 Ore. 129 ; Izard v. Middle- 
ton, Bailey Eq. (S. C.) 228; Barksdale v. Gamage 2 
Rich. 271; Burnett v. Burnett 17 (S. C.) 545; Carri- 
gan V. Drake 36 (S. C.) 354. 

It may be remarked in passing that the Statutes of 
Kansas like those of the three States named are silent 
upon the subject of estates tail and this absence of leg- 
islation presents another interesting question in the 
law of real property in Kansas. 

Authority more directly in point is found in the 
Appeal of Campbell, 64 Conn. 211 . Here the ques- 
tion of alienage as a bar was before the court in a State 
where no legislation upon the subject had been enacted. 
The court said, **The real estate tenures of the country 
are necessarily an important feature of its political 
system. The institutions of feudalism and primogeni- 
ture were obviously unsuited to the conditions under 
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which New England was first settled. * * * It is our 
opinion that the common law rule of the exclusion 
from inheritence of all tracing their descent through 
alien blood was never in force in this commonwealth. ' ' 
Vermont also has been in line with this position since 
an early date and holds that our titles are Allodial, in 
fact if not in form, being a pure and absolute fee sim- 
ple and do not deny the right of inheritance to the 
heirs of the oppressed and desolate * 'whose asylum," 
it is declared **we have proclaimed ourselves to be." 

State V. B. C. & M. Co. 25 Vermont 443, Lenchan 
V. Spaulding, 57 Vermont 114. 

It is respectfully submitted that a rule which has 
its basis in the necessity of personal allegiance from 
land holder to sovereign and which regards the owner- 
ship of land as permissive only during the will of the 
sovereign is surely inconsistent and out of harmony 
with the spirit of our institutions and that the common 
law in this respect should logically be modified by the 
wants and conditions of our people. Logic and reason 
abound in the decisions quoted above. Do they 
declare the law in Kansas? Are they authoritative? 
It must be admitted that inferentially the weight of 
authority is against them. If the common law exists 
all over this country only so far as it is applicable to 
our conditions and in harmony with our institutions, 
then the common law of Kansas is no different from 
the common law of any other State of the union. 
Inferentially, at least, the bar of alienage exists under 
the sanction of judicial authority in the greater part of 
this country, except so far as modified by Statute or 
treaty, for in State after State the rules of the common 
law in this respect except when so modified have been 
followed by the courts without comment, and without 
discussion. Will the Kansas court follow this numer- 
ical weight of authority, or will it turn to what to the 
writer, seems the weight of reason? No hint of the 
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answer is to be gained from previous decisions. In 
one case construing the Statute quoted, Whitaker v. 
Hawley 25 Kan. 471, the court speaking through 
Judge Brewer refused to accept in its entirety the 
harsh doctrine of the common law, rendering the ten- 
ant liable for rent, even after the destruction of the 
premises, and when the lease provided for the main- 
tenance of insurance by the tenant, and placed its 
decision upon the Statute above quoted, although in 
the teeth of almost unanimous decisions elsewhere to 
the contrary. On the other hand in the case of Baker 
V. Stewart, the court refused to adopt the common 
opinion of the bar as to the abolition of estates by 
entirety through the medium of this Statute and held 
that such estates were still in existence. 

The most definite thing that can be said of the 
present situation is that it presents a deplorable and 
perplexing confusion as to the present state of the law. 
A confusion in notable contrast to the uniform simplic- 
ity of land tenures and land titles in Kansas. The 
question is one of more than academic interest. In 
the decade since the passage of the alien land act, now 
repealed, the Kansas Supreme Court has been called 
upon three times to determine the rights of aliens and 
citizens as aflPected by that act. These decisions, no 
longer of more than historical importance, are referred 
to as evidence of the allegation that the right of aliens 
is a question of practical moment. 

The legislature may by enacting a restoration of 
the privileges first guaranteed by the Constitution, 
place present and future tenures and descents beyond 
question. It can not alter the devolution of property 
which has descended to some one in the mean time. 
This can only be decided by the courts. Its decision 
will be awaited with interest. To the end that titles 
by descent may be readily settled, it is hoped that the 
occasion for its rendition will be of speedy occurrence. 
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ENGLISH COURTS AND PROCEDURE. 

STEPHEN H. ALLEN, TOPEKA. 



THE vast Structure of the common law of England 
and the United States has been built like any 
great edifice, piece by piece. The peculiarity of 
its construction lies in the fact that it has been erected 
brick at a time by the judges who have decided causes 
and announced the principles on which their decisions 
rested. In moulding and burning its brick so used 
the members of the bar have done their part, and it 
must be confessed some of them show a guilding which 
but partially conceals the poor quality of unbumt clay 
on which their strength depends. 

In the earliest Saxon times law was made and 
causes were determined in the assemblies of the free- 
men, later by a selected number, then the king 
assumed the power to pass judgment and in course of 
time delegated this power to oflScers learned in the laws 
and customs. Prior to the passage of the act of 13th 
William III, regulating the succession to the throne, 
the judges held oflSce and were removable at the pleas- 
ure of the king. The system had furnished such 
monarchs as Henry VIII with most pliant tools for the 
perpetration of the mosf monstrous villanies in the 
name of law. This act provided that the judges should 
hold office during good behavior (quamdiu se bene 
gesserent) and have fixed salaries. From this time 
dates the independent judiciary of England. 

The system by which the Roman civil law was elab- 
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orated differed from that of the common law in the 
important particular that the decisions of the judges 
were not looked to as precedents for subsequent cases 
involving the same questions. The laws passed by 
the law-making power were supplemented by regula- 
tions framed by the praetors, by the opinions of those 
learned in the law, who under the empire were author- 
ized to give opinions for the guidance of the judges, 
and by rescripts of the emperors having the force of 
laws. The judges who actually determined the con- 
troversies were usually laymen without technical 
schooling in the law. 

As English commerce developed and civilization 
advanced, more and more of the principles of the Civil 
Law were adopted and incorporated into the common 
law. The system of declaring the substantive law 
through the decisions of courts, to be regarded as bind- 
ing precedents only so far as the points covered are 
necessary to the determination of the causes, is still 
followed on both sides the Atlantic and may be 
regarded as distinctively though now not exclusively 
English. This method of settling doubtful i)oints has 
been much extolled. It is not my present purpose to 
discuss it in detail, but in passing let me suggest that 
the multiplication of decided cases is now unsettling 
and rendering uncertain, quite as much as it is clearing 
up the principles of substantive law. 

The careful discussions of legal principles by pro- 
fessional lawyers, followed by the opinions of the 
judges settling the controverted points, naturally led 
to great technicality in the rules of practice. All 
judicial systems recognize the necessity for some regu- 
lations governing procedure in the courts. It is essen- 
tial to the fair application of any rules of substantive 
law to cases that arise ; that the tribunal be impartial ; 
that the parties have fair notice, and equal opportunity 
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to be heard ; that each party apprise the other of his 
claims ; that all practicable means be employed to cor- 
rectly determine the basis of fact ; that a happy mean 
be found between that undue haste which invites error 
of both fact and law and the long delay which, consid- 
ering the brief period of human life, operates of itself 
as a denial of justice. 

English lawyers early found, and American ones 
still find, that cases can be won by invoking strict 
rules of practice quite as well as by presenting a meri- 
torious case, and that by shrewd manoeuvering a 
defendant may often win all of substance involved in a 
cause merely by delaying the trial. These considera- 
tions, aided by the inclination of the judges to avoid 
the decision of difficult questions of fact or of substan- 
tive law, when it can be done by the enforcement of a 
rule of practice, have resulted time and again in the 
multiplication of arbitrary rules of practice to such an 
extent as to render business in the courts mainly an 
exhibition of the skill of mere practitioners. 

The simple and direct forms of the common law 
courts were not adapted to complicated cases and the 
court of chancery came into being, assuming new 
powers and acting on more liberal principles. In this 
manner there came to be two qualities of public justice, 
law and equity, and the strange spectacle was pre- 
sented of one court rendering a judgment, as for the 
penalty of a bond, and another enjoining its collection, 
except to the extent of the debt and interest. A writ- 
ten instrument, which by mistake failed to express the 
agreement of the parties, must be enforced by the law 
courts according to its terms, but the chancellor could 
reform it and enjoin the use of the unconscionable 
advantage the writing gave. 

Through the church came a third brand of law. 
Birth, marriage and death gave occasions for the relig- 
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ious functions of the church. Through baptism the 
child becomes subject to the spiritual authority of the 
Pope. Marriage was a sacrament administered by the 
church, which no mere worldly ruler could affect. 
Ecclesiastics alone could grant divorces. At death the 
priest attended, and at the same time ministered to the 
parting soul and took charge of his will and personal 
estate. Thus the canon law of the church came to be 
the law of marriage and divorce, of wills and adminis- 
tration of estates, and naturally of the church and all 
its property. The supremacy of the Pope having been 
overthrown, the jurisdiction which had been exercised 
by ecclesiastical courts passed to the chancery and 
probate courts. In the consideration of maritime 
causes the procedure and principle of the civil law 
were followed in great measure by the court of admir- 
alty. This jurisdiction, quite unimportant at first, 
has grown with the commerce of Great Britain to great 
prominence. While British lawyers stoutly deny that 
either the canon or the civil law now has, or for cen- 
turies has had, any binding force, except as its princi- 
ples have been adopted and incorporated as a part of 
the law of the realm, it is stiirtrue that these branches 
of the law are traced back to Rome for their foun- 
dations. 

Not only were there thus established these different 
brands of law and different courts to serve them, but 
the procedure by which each was enforced was alto- 
gether dissimilar. Acts of Parliament might make 
law for either or all courts, but the law courts con- 
tinued to extract the common law from the books, if 
there written, and if not, from their heads, and the 
chancellors by precisely the same process evolved new 
principles of equity. For the application of these 
principles to the controversies of litigants there came 
into being various courts, differing in jurisdiction and 
powers. 
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The doubled headed theory of law and equity was 
brought to America by the colonists and, while our 
courts are differently constituted, we have the same 
division of law and equity and in many courts of differ- 
ent rules of practice for their application. The prac- 
tice code has done away with this division and was 
designed to simplify procedure and prevent failures and 
delay of justice from the complication of judicial 
machinery. The ingenuity of lawyers, however, has 
largely restored the evils which the code was designed 
to remedy. 

It may aflFord diversion as well as instruction to run 
through some of the volumes of reports and observe 
the number of cases decided by the Supreme Court 
merely on questions of pleading or practice. As most 
of our theories of substantive law, much of our system 
of practice, and some principles relating to the consti- 
tutional jurisdiction of our courts, were taken from 
England the changes there made with a view to the 
better administration of justice are of special interest 
to us. 

''In 1873 a comprehensive reform of the whole sys- 
tem of courts and procedure was undertaken by parlia- 
ment. Ch. 66-36 and 37 Vict, consolidated the old 
High Court of Chancery, Court of Kings Bench, 
Court of Common Pleas, Court of Exchequer, High 
Court of Admiralty, Court of Probate, Court for 
Divorce and Matrimonial Causes, and London Court 
of Bankruptcy into one Supreme Court of Judicature 
in England, divided into the High Court of Justice 
and the Court of Appeal. The High Court of Justice 
is constituted of the Lord Chancellor, Lord Chief Jus- 
tice, the Master of the Rolls, Chief Justice of the 
Common Pleas, Chief Baron of the Exchequer, the 
Vice Chancellors, Judge of the Court of Probate and of 
the Court of Divorce and Matrimonial Causes, the 
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puisne judges of the Courts of King's Bench and Com- 
mon Pleas, the Junior Barons of the Exchequer and 
the Judge of the High Court of Admiralty; except 
such of them as are made ordinary judges of the Court 
of Appeal. Vacancies afterward occurring are to be 
filled by appointment by the crown from persons pos- 
sessing the prescribed qualifications. The Court of 
Appeal is constituted of five ex-ofl&cio judges thereof, 
and so many ordinary judges, not exceeding nine, as 
the crown may appoint. The ex-ofl&cio judges are the 
Chancellor, Chief Justice, Master of the Rolls, Chief 
Justice of the Common Pleas and Chief Baron of the 
Exchequer." 

All the jurisdiction exercised by the various courts 
so consolidated and divers others named in the act is 
vested in the Supreme Court of Judicature and all the 
judges are authorized to administer both law and equity 
in any cause coming before them. By authority of 
Parliament the court was authorized to establish rules 
of procedure to be submitted to parliament. In 1875 
a supplemental act was passed restoring the London 
Court of Bankruptcy, approving the court rules framed 
by the judges and giving the court power to amend 
them from time to time subject to the control of parlia- 
ment. 

Every action in the High Court is commenced by 
summons, endorsed with a statement of the nature of 
the claim or of the relief or remedy desired and specify- 
ing the division of the court to which it is intended to 
be assigned. Forms of writs and endorsements are 
appended and are as simple and direct as can be made, 
thus: 

''The plaintiff's claim is £ — for the price of goods 
sold. 

''The plaintiflF's claim is £ — for fees for work 
done as a solicitor. 
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**The plaintiff's claim is £ — upon a promisory 
note made by the defendant. 

'^The plaintiffs claim is for damages to his house, 
trees, crops and is caused by noxious vapors from the 
defendant's factory." 

If the plaintiff sues or the defendant is sued in a 
representative capacity the endorsement must show it. 
The address of the plaintiff, if he sue in person, or of 
his solicitor, if he sue by one, must be endorsed and 
also an address for service not more than three miles 
from Temple Bar if his place of business be farther 
from it. This applies to all cases where the defend- 
ant's appearance may be entered in London. In other 
cases only the business address is required. The 
writ is prepared by the solicitor and is sealed in the 
registry from which it issues and marked with the 
division of the court to which he wishes it assigned. 
If wrongly assigned the court transfers it to the right 
one. A copy of the summons signed by the solicitor 
is left with the ofl&cer who seals it. This officer files 
the copy and makes an entry of it in the cause book 
and the action is distinguished by the date of the year, 
a letter and a number. Affidavits of the claims are 
required in Probate and Admiralty actions before a 
summons can be issued. The summons when issued 
remains in force for a year from its date and concur- 
rent writs may be issued at the same time with the 
original and thereafter, but to expire at the same time. 
If not served within the year the summons may be 
renewed for six months by leave of a judge or the reg- 
istrar on showing due effort to make service, and so 
on from time to time if necessary. The provisions 
with reference to service by publication are similar 
to those generally made by statute in this country. 

After service the defendant may enter his appear- 
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ance within eight days or at any time before judgment 
by filing a memorandum in the proper office showing 
whether he defends in person or by a solicitor and giv- 
ing an address for service similar to that required of 
the plaintiff. If the appearance is made after the time 
limited, notice must be given to the plaintiflF and the 
answer day is not put off by the delay. Any person 
other than the defendant may appear in the action by 
showing his interest by affidavit. Where the suit is 
on contract for a liquidated demand, the particulars of 
which have been specially endorsed on the summons, 
if the defendant makes default the plaintiff may file 
proof of service and sign final judgment for the amount 
indorsed on the writ, subject to the power of the court 
to relieve from the default or modify the judgment. 
Where the summons is not specially indorsed the 
plaintiff may, in all cases of liquidated demands, file a 
statement of the particulars of his demand and enter 
judgment after eight days. Where an assessment of 
damages is necessary, interlocutory judgment may be 
entered and proof of damages taken. 

A rather peculiar provision is one, that where the 
summons is specially indorsed and the plaintiff makes 
affidavit to the cause of action and that he believes 
there is no defense, the defendant must show cause to 
the court or judge and obtain leave to defend and if the 
court or judge conclude that there is no defense he 
may make an order empowering the plaintiff to enter 
judgment. If the defense goes to only a part of the 
plaintiff's claim, judgment may go forthwith for the 
undisputed part and the cause proceeds as to the 
balance. 

The utmost liberality is allowed with reference to 
parties. All persons '*in whom the right to any relief 
claimed is alleged to exist whether jointly, severally, 
or in the alternative" may join as plaintiffs and judg- 
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ment may be g^ven to each for such relief as he may 
be entitled to and a similar rule applies to defendants. 
A plaintiff may sue both in his individual and in a 
representative capacity and may ask relief in the alter- 
native and defendants may be sued in both capacities. 
Parties improperly joined may be dismissed and other 
necessary parties brought in by order of court or a 
judge. Where a defendant has a remedy over against 
another for indemnity or contribution, such person 
may be brought in as a party and the court in all cases 
may make such order with reference to the trial of 
issues separately or together as will best promote the 
ends of justice. The plaintiff may join different 
causes of action in one suit, but where the suit is for 
the recovery of land he can only join claims relating 
to the lands. A trustee in bankruptcy cannot join 
claims held by him in any other capacity. Claims 
against husband and wife may be joined with claims 
against each separately and by or against executors 
and administrators with those by or against them 
individually. 

Unless the defendant at the time of his appearance 
states that he does not require a statement of com- 
plaint, the plaintiff must within six weeks from the 
entry of appearance by the defendant, deliver to the 
defendant a statement of complaint but he may deliver 
it at any time after the summons issues. The defend- 
ant must deliver his defense within eight days after 
service of the statement of plaintiff's claim or the time 
limited for his appearance, whichever is last, and may 
set up any defense set-off or counter claim he may 
have. Plaintiff may reply within three weeks there- 
after. No further pleading except joinder of issue is 
allowed unless by order of court or judge. All plead- 
ings are required to be concise statements of the facts 
and must be printed if containing over three folios of 
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seventy-two words each, and must be delivered at the 
address for service of the solicitor of the opposing 
party, if he have one, and if not of the party. Plead- 
ings must be divided into paragraphs, consecutively 
numbered, and different claims separately stated, and 
must state the relief demanded simply or in the alter- 
native and may also ask general relief. **No plea or 
defense shall be pleaded in abatement." Denials 
must be specific, not general, and each party must 
deal specifically and pointedly with all the facts. Evi- 
dence must not be pleaded and only the substance of 
written contracts must be stated. 

Where a counter claim is set up by a defendant and 
new parties are necessary for its determination they 
may be brought in by summons. The plaintiff may 
amend his statement without leave before the time 
limited for his reply, the defendant may amend his 
statement of set-off or counter claim before the time 
limited for his reply, and either party may amend at 
any time by leave of court. 

A party may demur to the whole or any part of the 
pleading of an adverse party stating a cause of action 
or defense. A defendant demurring to a part must 
answer to the rest of the plaintiff's claim, and he may 
be given leave to both demur and plead to the same 
matter. The rules for pleading seem to preclude dila- 
tory motions and provide for making up the issues 
promptly. They evidence an appreciation of the fact 
that a defendant usually desires delay. 

A party sued may pay into court a sum of money 
in satisfaction of the whole or a part of the plaintiff's 
claim, and the plaintiff may accept it as a satisfaction 
of so much of his claim as it is intended to discharge. 

The plaintiff may at the time of delivering his 
statement or at any subsequent time till the close of 
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the pleadings, and a defendant when delivering his 
defense, or not later than the close of the pleadings, 
and either may at any time by leave of the court or a 
judge, deliver written interrogatories to be answered 
by the opposing party, and if a corporation or body of 
persons, by leave of a judge the interrogatories may be 
delivered to any officer or other person connected with 
such organization. This it will be seen is an exten- 
sion of equitable discoveries to all classes of cases and 
all kinds of parties. Scandalous or irrelevant inter- 
rogatories may be stricken out by order of a judge. The 
interrogatories must be answered by affidavit within ten 
days, or such time as a judge may allow, and the court 
or judge may compel answers from a delinquent party. 
Power is also given to compel the production of docu- 
ments by attachment or on pain of dismissal of the 
suit or striking out a defendant's pleading. Any part 
■ of the answers to interrogatories may be used by the 
opposing party at the trial of any issue. 

If the court be of the opinion that it would be more 
convenient to settle a question of law indicated by the 
pleadings before trial of the issue of fact it may direct 
that the question be submitted for decision. 

There is no local venue for actions but the plaintiff 
may name a county other than Middlesex, and unless 
a judge orders otherwise it will be tried in the county 
named. When no county is named trial is had in 
Middlesex. Actions may be tried before a judge or 
judges, a judge with assessors, a judge and jury or a 
referee. The plaintiff with his reply, or at the close 
of the pleadings, may give notice of trial and specify 
one of these modes of trial, and the defendant by serv- 
ing notice within four days thereafter that he desires 
to have the issues of fact tried before a judge and jury 
is entitled to have them so tried. Ten days notice of 
trial must be given and the case then takes its regular 
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place on the list. The court or judge may direct trial 
of an issue of fact without a jury in all actions where a 
jury could not be demanded as of right before the pass- 
age of the act. 

Witnesses in the absence of agreement are 
examined viva voce, but afl&davits may be used to 
prove a particular fact on such conditions as the judge 
may order unless the opposing party insists on the 
right to cross examine the witness and he must then 
be produced if he can be. The plaintiff must file his 
affidavits and give the defendant a list of them within 
the time fixed by agreement or order of the judge, and 
the defendant must file his and deliver his list within 
fourteen days thereafter, and the plaintiff his affidavits 
in reply within seven days thereafter. Either party 
may serve notice that he desires any witness, whose 
affidavit has been filed, to appear for cross examination 
at the trial, and in that case the affidavit cannot be 
used unless the witness be produced or the court for 
good reason allows its use. Witnesses may also be 
examined on interrogatories. Where the evidence is 
taken by affidavit it is required to be printed. Every 
lawyer will readily perceive the convenience of the 
practice. Where the fact to be proved is of minor 
importance or one as to which a clear and positive 
affirmation or negative can be given, there is little 
occasion for the cross examination of a disinterested 
witness. Much time is wasted and expense and vexa- 
tion uselessly caused by requiring the personal attend- 
ance of such witnesses and subjecting them to futile 
cross examinations. On the other hand, whenever 
necessary, each party is allowed the option to have a 
cross examination after knowing from the affidavit 
what the witness swears to. 

A new trial of a case tried in the King's Bench, or 
Common Pleas Division by a judge or judges and jury 
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can only be allowed by order of the Divisional court, 
on motion and notice served within four days. A new 
trial shall not be granted on the ground of misdirec- 
tion, or improper ruling on the admission of evidence, 
unless in the opinion of the Divisional court it has 
resulted in substantial wrong, and if the wrong affects 
only a part of the controversy, the judgment may be 
affirmed as to that which is right and a new trial of 
that part affected by the erroneous ruling only be 
ordered. 

Upon a motion for judgment or for a new trial, the 
court may if it appear necessary, order that any issue 
be determined or account be taken, necessary to a final 
determination of the case, and dispose of the whole 
controversy without further delay. Very full provision 
is made for the entry of judgments and their enforce- 
ment by execution and appropriate writs and by seiz- 
ure of credits and stocks. 

An action does not abate by the marriage, death, 
or bankruptcy of a party, if the cause of action sur- 
vives, nor by assignment or devolution of an estate, 
but the successor in interest may, if the court deem it 
necessary, be made a party. 

Any action may be transferred from one division to 
another by order of the Lord Chancellor with the con- 
sent of the president of each division, or by order of 
the court or a judge of the division to which it is 
assigned with the consent of the president of the divi- 
sion to which it is transferred. 

As there are many rules fixing limits of time 
within which notices must be served, pleadings filed, 
or acts done, it is provided that where the period 
limited is less than six days, Sunday, Christmas and 
Good Friday shall not be counted, and where the time 
expires on a day when the offices are closed, it may be 
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done on the next day that they are open. No pleading 
may be amended or delivered in the long vacation, 
which runs from August 10 to October 24, and this 
time is not to be reckoned in computing the time for 
delivery pleadings unless so ordered by a judge. This 
rule has the effect to practically close the lawyers 
offices, as well as the courts, during the holidays and 
long vacation, though two vacation judges are desig- 
nated to act in urgent cases. 

The most striking changes effected are those cov- 
ered by order 58 concerning appeals, of which the first 
rule reads, *' Bills of exceptions and proceedings in 
error shall be abolished." All appeals are by way of 
rehearing and are by notice of motion in a summary 
way without any case or bill of exceptions. The 
appeal may be from the whole or any part of a judg- 
ment or order to be specified in the notice. The notice 
need only to be given to the parties affected by the 
appeal. Fourteen days notice is required in appeals 
from a judgment and four days from an interlocutory 
order. The court of appeal has full power to allow 
amendments and receive new evidence either oral, by 
affidavit or deposition. *'The Court of Appeal shall 
have power to give any judgment and make any order 
which ought to have been made, and to make such 
further or other order as the case may require and this 
power may be exercised in favor of all or any of the 
parties, appellees as well as appellants." No cross 
appeal need be taken, but a respondent asking a modi- 
fication in his favor must give eight days' notice of his 
claim to the parties affected by it. The appellant pro- 
duces to the proper officer of the Court of Appeal a 
copy of the judgment or order appealed from and of the 
notice of appeal, and the officer thereupon places it in 
the list of appeals to be heard in its order. When a 
question of fact is involved in any appeal the evidence 
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taken below is brought in by production of copies of 
the affidavits and of the judges notes of oral evidence. 
The court may order all or any part of the evidence to 
be printed. An appeal does not operate to stay execu- 
tion unless so ordered by the court or judges. 

It is apparent that the judges who formulated these 
rules of practice were familiar with the New York code, 
yet they have not followed its provisions closely. The 
codifiers have recognized the force of familiar classifica- 
tions and still retain the names of the old courts as 
names of divisions of the new. There are still admir- 
alty and probate cases and the old names for the sit- 
tings of court ' 'Michaelmas, Hilery, Easter and 
Trinity" are retained, but the arbitrary forms by 
which the shrewd lawyers could win on points of prac- 
tice have been demolished. 

Viewed at large the prominent features of the sys- 
tem are, 1st. The utmost latitude to the plaintiff in 
making parties to his cause and in joining in one com- 
plaint a statement of all his grievances. 2d. Equal 
liberty to the defendant to make his defense and call in 
other parties deemed necessary to the protection of his 
rights with the exceptions before mentioned. 3rd. 
Encouragement to the parties to agree on the facts as far 
as possible and settle so much of the controversy as they 
can. 4th. Direct notice by each party to the other of 
his claims by pleadings, notices, etc. 5th. The 
allowance of full discovery in all classes of cases by 
interrogating the opposing party. 6th. Increased 
use of affidavits in lieu of oral testimony. 7th. Very 
great latitude for judicial discretion in all matters per- 
taining to the conduct and trial of a case. 8th. The 
entire abrogation of the idea of a Court of Cassation, 
which merely sets aside the work of a trial court 
because of errors committed by it, and in lieu the crea- 
tion of a division of the Supreme Court of Judicature 
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whose business it is to correct errors, reform judgments 
and do complete justice without regard to technical 
errors and without unnecessary delay. 

Beyond doubt there are still many points of prac- 
tice capable of improvement. In every system of 
administering justice in an orderly manner there must 
be fixed rules determining the time and manner of 
bringing the parties before the court and the presenta- 
tion of their respective claims. There must be rules 
as to the production of witnesses and the presentation 
of their evidence. No absolute test can be applied to 
regulations which are in their nature arbitrary, as reg- 
ulations of time and place of pleading, appearance and 
notice, but every unnecessary fixed rule is an obstacle 
in the way of justice. Nowhere else have technical 
rules of procedure been so greatly multiplied or so 
closely followed as in England, and it is most signifi- 
cant that the judges who have been bound down by 
these rules have formulated a code which abrogates 
most of them. 

While this system is not adapted in its entirety to 
conditions existing either in this state or the United 
States, there are many features of it which could be 
assimilated with great advantage. If all our district 
and Supreme Court judges were elected as now, but to 
become judges of a single court of whom either the 
seniors in service or those chosen from the state at 
large should constitute an appellate division and the 
others, as trial judges, should sit in any part of the 
state where the business required, the vexations due to 
the disqualification of newly elected judges, in cases in 
which they have been of counsel, would be obviated, as 
well as the inequalities of labor imposed on the differ- 
ent judges. We have very many arbitrary rules of 
practice which year by year work out more and more 
delay, vexation and denial of justice and serve no use- 
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ful purpose. The right of trial by jury in civil cases 
has been reduced to a phantom, for a verdict may be 
annulled by the presiding judge or the Supreme Court 
practically at will. This much valued right in prac- 
tice often operates to delay the final disposition of 
cases to a most absurd degree. 

England has not, so far as I know, as yet adopted 
that most sensible and advantageous modification of 
the jury trial in use in Missouri, under which it is pro- 
vided by constitutional amendment that in all civil 
cases nine jurors may render a verdict. Unanimity 
may well be required in criminal causes before life or 
liberty is taken from a citizen, but it seems absurd 
that a bare majority of the judges of the Supreme 
Court may settle the law for the case under considera- 
tion and all others like it, while merely to settle the 
facts of one case unanimity is required of twelve jurors. 
In practice the nine juror verdict eliminates the cor- 
rupt and unreasonable juror and gives the combined 
expression of the more considerate members of the 
panel, thus insuring a verdict at nearly every trial 
without much delay in the jury room. 

In our practice for errors of law committed by the 
trial court the judge or the Supreme Court may vacate 
the verdict, but it cannot supply its place and give the 
proper judgment. So, many cases go the round of 
repeated trials till one or both the parties are either 
dead or worn out with the litigation. The English 
system obviates this difl&culty by making every appeal 
a rehearing allowing retrial of issues of fact by the 
Court of Appeal and requiring final judgment to be 
entered when the cause is determined. Our system of 
making transcripts and cases is wholly unnecessary 
and no part of it is preserved in England. Our sys- 
tem rewards the pettifogger, who files motions to quash 
the summons, set aside the service and attacking the 
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mere form of the pleading of his adversary. By such 
motions causes are frequently delayed for years. 

The technical rules which require so much strict- 
ness with reference to joinder of parties and of causes 
of action or defense, process and service thereof, plead- 
ing, evidence, cases and bills of exceptions are based 
on distrust of parties, witnesses and courts. While all 
have their faults and weaknesses, it is apparent from 
the slightest consideration that every judicial system 
must be based on a presumption that men generally do 
what they believe to be right, that they tell the truth 
or what appears to them as such, and that judges pre- 
fer to do justice rather than injustice. The correction 
of vexatious practices is applied in England as in New 
York and other states by the imposition of costs on the 
offending party. The English code leaves the matter 
of costs largely in the discretion of the court. Perhaps 
the most important characteristic of the whole code is 
the great latitude given to the court and judge in deal- 
ing with every question that may arise in the progress 
of a cause so as to promote the ends of justice. The 
beginnings of all judicial systems consist of a few 
remedies for particular kinds of cases. With the great 
multiplication of business relations new complications 
are continually arising for which it is impossible to 
make adequate provision in advance. 

It is humiliating indeed to find that in the organiz- 
ation of our courts and in our code of procedure we are 
so far behind the best that has been produced. Our 
system of practice gives the strong suitor not merely 
the natural advantage resulting from ability to employ 
the best lawyers and make the most thorough presen- 
tation of his case, but the right to resort by appeal or 
proceedings in error to successive courts to which, if 
defeated in the court of first instance, his weaker 
adversary could not resort. In a doubtful case this 
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gives the strong suitor from two to four chances to win 
to one for the weak one. This artificial advantage is 
altogether unconscionable and unnecessary. The 
English sy^stem substantially eliminates it by treating 
the cause as always in the same court though before 
other judges and requiring a final judgment at the 
hands of the Court of Appeal. There are no snares or 
pitfalls like those so common with us, but either party 
may have his appeal by merely giving notice, and the 
appellate court then has power to do full justice 
between all parties. It is not charged with the schol- 
astic and ungracious task of saying that the trial judge 
went wrong in this or that particular and must do his 
work over as corrected, but with that of accepting all 
that has been well done and righting wrongs and doing 
that which the trial court ought to have done but did 
not. 

Every good lawyer takes pride and derives hearty 
satisfaction from the perfect administration of justice 
in the courts, irrespective of the question of personal 
gain. Fortunately confidence in the courts tends to 
improve his business and increase his income. The 
lawyer as well as the client is vitally interested in the 
prompt disposition of causes without unnecessary vex- 
ation or delay so that he may get his fees while his 
client is alive and able to pay. While the English 
system contains some things which do not commend 
themselves to me and others not adapted to conditions 
in our state, it is' full of practical suggestions of the 
utmost value. Much of needed reforms could be 
affected merely by legislative revision of the code, but 
changes in the courts and in the jury system would 
require constitutional amendments. The members of 
the bar of the state are responsible for the state of the 
law on all these matters and this association as their 
representative is the natural leader in all reforms of 
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the system. It is encouraging to know that by united 
action in the past this association has been able to not 
only procure needed legislation but the adoption of 
constitutional amendments. Has it the courage to 
undertake so great a task as a general reformation of 
our system of courts and procedure? 
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HOW DOES SUICIDE AFFECT LEGAL 
RELATIONS. 

JAMES A. BRADY, 
[Representing the Senior Class of the Law school, State University.] 



SUICIDE or self murder: the pretended heroism, 
but real cowardice of the Stoic philosophers who 
destroyed themselves to avoid those ills which they 
had not the fortitude to endure was, says Blackstone, 
countenanced by the civil law yet was punished by the 
Athenian law by cutting off the hand committing the 
deed. 

The common law of England wisely and religiously 
considered that no man had the power to unlawfully 
destroy life, and that a suicide is guilty of a double 
offense ; one spiritual in evading the prerogative of the 
Almighty. The other, temporal against the King, 
who has an interest in the preservation of all his 
subjects. 

The early common law, therefore, ranked suicide 
among the highest crimes, making it a peculiar species 
of felony, a felony committed upon one's self. (See 
Hale V. Petit, 35 Ploud, 361; also, 4 Bl. Com. pp. 95, 
189) . The English courts recognized the same inter- 
pretation of the term suicide as given by Blackstone to 
be the designedly destruction of one's own life. The 
person must be of the age of discretion and of sound 
mind. Blackstone places suicide and murder as crimes 
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of equal degrees ; in fact murder includes suicide, and 
the two offenses have always been regarded as amount- 
ing to the same breach of the law. 

To constitute either offense, three circumstances 
must concur: (1) The agent must be of sound men- 
ory and of the age of discretion. (2) There must be 
an actual killing. (3) There must be malice either 
express or implied. 

Taking up the first element : To what extent the 
mind must be deprived of reasoning to enable him who 
ended his own existence to avoid the name of * ^suicide" 
the authorities are somewhat conflicting, and the test 
becomes as much a scientific as a legal question. The 
English doctrine recognizes the general principles as 
laid down in 4 Bl. Com., also 1 Hale, PI. C. 411, 
**that self-slaughter of an insane man or lunatic is not 
an act of suicide within the meaning of the law." And 
the test formerly seemed to be, a man must have 
understanding sufficient to know what the result and 
consequence of his act, having at that time a purpose 
to cause his own death. It was not suflScient that his 
moral sense was impaired to deprive the act of its 
criminal character. (The leading case is Borrodale v. 
Hunter, 5 Man. & Sr.) 

In America, the courts also adopt the rule laid 
down in Blackstone, that a lunatic cannot be a suicide, 
but generally extend the rule much further than do the 
English cases, and hold a person who has not mind 
enough to understand the moral nature of the act of 
self destruction, or in other words, who cannot dis- 
tinguish right from wrong, cannot be a suicide. (See 
21 Am. & Eng. Ency. 91, 147; 19 Am. Rep. 627; 
Kan. Circuit Court, 1 Dill. 403.) 

The age of discretion is universally held at seven 
years. And between the ages of seven and fourteen 
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there is a presumption of law which requires proof of 
understanding the act to bring one within the rule. 

It is possible to have an accessory to a suicide. In 
Regan v. Allison, 8 Car. & P. 418, 21 Am. Rep. 689; 
Comm. V. Cooley, 13 Mass. 359, it was held one who 
counsels another to commit suicide, and by such coun- 
sel the person commit suicide, the advisor is guilty of 
murder. 

(2) '*The actual killing" means that death must 
occur within a year and a day ; if not the law will not 
say death came from the direct cause, and make it 
suicide. 

(3) There must be malice, express or implied. 
It is these circumstances that distinguishes murder 
and suicide from every other description of homicide. 
The legal sense of the term is not confined to a partic- 
ular animosity of another, but extends to an evil 
design, in general, a wicked and corrupt motive, an 
intention to do evil, the event of which is fatal. 

The question follows what punishment can human 
laws inflict upon one who has withdrawn himself from 
their reach. The early common law acted upon what 
he left behind. The reputation and his fortune refus- 
ing him christian burial and forfeiting his goods and 
chattels to the crown ; also all real and personal prop- 
erty of his wife, including choses in action. But for- 
feitures in this species of felony, as in other kinds, 
have been abolished in England by the Felony acts 
of 1870. 

In regard to wills made just before committing 
suicide, the prevalent doctrine on this point, both in 
the United States and in England, is that the act of 
self destruction may not necessarily imply insanity. 
And if the will is rationally made, the sanity of the 
testator is established, and the will is valid. (7 Pick. 
94; 46 La. Ann. 773.) 
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At present there is no punishment in England or 
America, for suicide, yet we can safely say, that it is 
regarded by our courts as a felony. In Massachusetts, 
one who attempts suicide and kills another, is guilty 
of criminal homicide, even though the killing be acci- 
dental. The learned judge in affirming a conviction 
in that case said : * 'Suicide is not a felony under the 
statute, but it is so malicious in its legal sense, that 
the conviction would be sustained had it been for mur- 
der instead of manslaughter." (Commonwealth v. 
Mink, 123 Mass. 425.) 

One who counsels another to commit suicide, which 
is committed in his presence is guilty as a principal. 
(70 Mo. 412; 13 Mass. 359.) 

The most important phase of the question at pres- 
ent is, the effect of suicide on life insurance policies. 
In treating this we have gathered from the decisions 
both English and American, what seems to be the law. 
Reasoning by analogy from the holdings may cause 
error, but there is no wide spread doctrine, writers and 
jurists having been cautious in approaching these 
questions, which makes us feel its responsibility. 

Following the scientific study of insanity and its 
development, it is not surprising that courts do not 
agree as to the effect of suicide on insurance policies. 
The criminal nature of suicide has not changed 
although the test of insanity has, and to what extent 
the mind must be deranged so as to render the act not 
voluntary, must be governed by each individual case. 
Most policies contain provisions rendering them void 
in case the assured should die, by his own hand; or 
shall commit suicide; or shall die by suicide. That 
these are synonymous terms is not disputed. But 
whether they include self destruction under the influ- 
ence of insanity, as ordinarily understood, is not 
agreed. That suicide is not necessarily the effect of 
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mental derangement, but may be the act of a sound 
rational mind, is admitted by the most eminent writers 
on insanity; but that it frequently is the result of 
insanity in some form, is settled beyond dispute. 

The term, ** suicide," or 'Meathby his own hands," 
are generally placed in policies in connection with 
exceptions, death in consequence of a duel, or by the 
hand of justice, or in the known violation of law. It 
is contended that this coupling of phrases together 
show that they are intended to be understood in the 
same sense, and that, inasmuch as the last three excep- 
tions designate criminal acts, the first must be intended 
to denote a similar act ; that is, felonious killing. 

There is another well known rule of construction 
that has been applied by the courts holding that 
** suicide" as used, means felo de se. These words of 
the proviso, being the words of the insurers, and not 
the insured, are to be taken, if doubtful, most strongly 
against the former. The English courts have adopted 
an interpretation more liberal to the insurer. In 
Borrodale v. Hunter, 5 Man. & Gran., the policy 
contained a proviso that in case the assured should die 
by his own hand, the policy should be void. The 
assured threw himself into the Thames, and was 
drowned. The court instructed the jury that *4f the 
assured by his own act intentionally destroyed his own 
life, and that he was not only conscious of the probable 
consequences of the act, but did it for the express pur- 
pose of destroying himself voluntarily, having at the 
time sufl&cient mind to will to destroy his life, the case 
would be brought within the condition of the policy ; 
but if he was in a state of mind as not to know the 
consequences of the act, then it would not come within 
the condition." The jury found that the assured 
** voluntarily threw himself into the water, knowing at 
the time he thereby would destroy life, and intending 



Digitized by 



GoogI( 



136 Addresses 

thereby to do so, but at the time of committing the act 
he was unable to distinguish right from wrong." By 
the first part of the verdict it was made a case of felo 
de sey and by the last part a case of insanity. Judg- 
ment was rendered in favor of the insurer, much stress 
being laid upon the fact that the jury found the act of 
self destruction to have been voluntary. 

Looking simply at the branch of the proviso upon 
which the issue was raised, they considered the act of 
self destruction should be a voluntary, willful, act of a 
man who had sufficient mind to know the physical con- 
sequence of such act, and having at the time a purpose, 
an intention, to cause his own death, and the question 
whether at the time he was capable of understanding 
the moral nature and quality of his purpose is not 
taken into consideration. 

The next English case was Schwabe v. Clift. It 
was upon a policy containing the proviso that if the 
assured should ^'commit suicide'' the policy should be 
void. The assured died from poisoning and was of 
unsound mind. In his charge to the jury the court 
said: **To bring the case within the exceptions it 
must be made the deceased died by his voluntary act ; 
that at the time he committed the act he could distin- 
guish between right and wrong, so as to be able to 
understand and appreciate the nature and quality of 
the act he was doing. In this case verdict was for 
plaintiff, and it seems to turn like the former one, on 
suicide being a voluntary act, but the law in regard to 
the test of insanity is not the same, and the English 
cases do not, generally, recognize moral insanity. In 
this last case one morally insane can be a suicide. In 
the former case, they do not go so far, one who knows 
the physical result of the act, can be a suicide. 

The question first arose in this country, in the case 
of Breastead v. The Farmers Loan & Trust Co., 4 
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Hill, 73. The policy contained a provision that it 
should be void in case of suicide. The defendant 
plead that insured committed suicide by drowning in 
the Hudson river. The reply was, that he was insane 
at the time. To which the defendant demurred. The 
demurrer was overruled, holding that suicide, as used 
in policies involves the deliberate determination of 
one's existence while in the possession and enjoying 
his mental faculties, and the drowning of the insured 
was no more his act, in the sense of the law, than if he 
had been impelled by irresistable physical force. The 
cause was subsequently tried by referees in favor of 
insured, and who found specially; that the assured 
threw himself into the river while insane, for the pur- 
pose of destroying himself, not being mentally capable 
at the time to distinguish right from wrong. This 
judgment was afl&rmed in the courts of appeal, 8 N. Y. 
299. The principles and authorities are very elabor- 
ately examined by Justice Willard, who delivered the 
opinion, and the conclusions reached that the term 
''suicide" as used in policies means, a felonious self 
killing, and not a self killing by one incapable of dis- 
tinguishing between right and wrong. 

In Hartman v. Keystone Insurance Co., 21 Penn. 
St. 466, it was held that suicide, by taking poison 
avoided the policy conditioned to be void in case of 
suicide, and that, even if no condition had been in the 
policy, suicide was such a fraud on the insurers as 
would prevent a recovery. However, Kansas with a 
number of other states, holds that in case of doubt as 
to the cause of death the condition will be considered 
in favor of the insured. 

The question next arose in Dean v. The American 
Mutual Life Insurance Co., 4 Allen, 96. The policy 
contained the same condition as in the Breastead case. 
The assured came to his death by cutting his throat 
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with a razor. The plaintiff offered to prove that death 
was caused by diseased mind. The court held that 
plaintiff was not entitled to recover. And that the 
facts agreed upon by the parties to the suit concerning 
the mode in which plaintiff intestate took his life, 
leaves no room for doubt that it was suicide, and sui- 
cide means designedly destroying one's own life. The 
court further said in substance: ** Death by suicide 
has a strict technical definition, as, meaning in legal 
sense, an act of criminal self destruction, to which is 
necessarily attached the moral responsibility of taking 
one's life voluntarily and in full exercise of sound rea- 
son and discretion." 

The same court in Cooper v. Massachusetts Insur- 
ance Co., held where a policy contained a proviso 
excluding '*die by his own hands." The court said: 
''It is against risks of this nature — the destruction of 
life voluntarily and intentional act of the party insured 
— that exception in the proviso is intended to protect 
the insurers. If the suicide was the act of volition, 
however excited or impelled it may, in a just sense be 
held he died by his own hand. But beyond this it 
would not be reasonable to extend the meaning of the 
proviso. If the death was caused by superior and 
everwhelming force, in madness of delirium, or under 
any combination of circumstances from which it may 
fairly be inferred the act of self destruction was not 
the act of the will or intention of the party adopting 
means to the end, and contemplating the physical 
nature and effect of the act, then it may be justly held 
to be a loss not excepted within the meaning of the 
proviso. We think these decisions are directly on the 
point that ''suicide" means voluntary death. And if 
not so done it is merely self destruction and not 
suicide. 

Again we find the case of Mimick v. Mutual Bene- 
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fit Insurance Co., the conclusions of the court being as 
follows: ^*If you find from the evidence that the 
assured committed self destruction ; that he intended 
to destroy his life, and comprehended the physical 
nature and consequence of his acts, the plaintiffs are 
not entitled to recover. It is quite evident that the 
preponderence of authorities is in favor of the proposi- 
tion that voluntary suicide avoids a life policy contain- 
ing the usual proviso. It is very apparent from the 
opinions of courts that * 'voluntary suicide" is intended 
to include all self killing not perpetrated in madness 
of delirium. This is construction severely strict, in 
favor of the companies. The proviso in case of suicide 
is the language of the company, and is also in the 
nature of a forfeiture, and should for both reasons be 
construed, if its meaning is doubtful in favor of the 
insured. The term ** suicide" which is agreed to be 
synonymous with ''die by one's own hands," has a 
technical legal meaning, and there is no inconsistancy 
in holding that the parties used it in such a contract 
according to that meaning. "Self slaughter by an 
insane man or lunatic is not an act of suicide within 
the meaning of the law." 

It has been said the courts strain the rule in favor 
of the insurer, for in the tables of mortality, which 
form the basis of calculation upon which the policy is 
founded, deaths from suicide are included, as well as 
deaths from other causes, and rates are established to 
cover this as well as other risks. In controvention of 
this, we can safely say the law will not enforce a con- 
tract the conditions of which are criminal or malum 
in se. 

The light house standing upon the rocky shore 
shedding its myriad rays of light far into the night, 
attains two ends. It points out the rock of danger, 
and indicates safe harbor. The law of our country 
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throws a light of protection over those who come 
within its boundaries, and yet unmasks with bright 
beams the evil tendencies of the times. **The life of 
every human being is under the protection of the law 
and cannot be legally taken by one's self." The laws 
of humanity for future generations demand of each 
individual some offering, the offering of a peaceful citi- 
zen, until he who gives life sees fit to take it. 

The morals of modem society regard that he who 
ends the hopes of bright day carries his crime to a 
superior tribunal. With the advancement of civiliza- 
tion we gave up the idea of piling a ton of rock upon 
the grave of the suicide, and forever disinheriting his 
children; not because suicide is less a crime, but 
because of the opinion of mankind demanded that no 
meaningless or barbarous penalty should be inflicted. 

The advances of civilization also requires that as far 
as the suicide is himself concerned, the broad mantle of 
charity should be thrown over him, and every pre- 
sumption of irresponsibility given to his act. This 
is at least one of humanity's duties in order that truth 
and hope may become the world's heritage. 
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SOME NEEDED LEGISLATION. 

W. D, ATKINSON OF PARSONS. 



THE onward inarch of civilization produces con- 
stant changes in human affairs. These changed 
conditions demand new rules of conduct. The 
administration of justice should keep abreast with 
other advances in the progress of civilization. It must 
not fall behind. In this state abundant provision is 
made by the constitution and statutes for the enacting 
of laws, and for their construction and enforcement. 
Provision is also made for directing the attention of the 
law making power to the needs for additional laws, and 
for the modification of laws already enacted. There is 
called to the attention of the legislature, by the method 
thus provided those matters only which are deemed by 
the executive to be important and necessary for the 
present welfare of the state. This usually results in 
legislation along the lines thus suggested. It is to the 
judge upon the bench and the advocate at the bar that 
the opportunity is best afforded to see the need for 
added legislation ; that legislation which is necessary 
for the administration of justice. To the State Bar 
Association it is left to make a systematic canvass of 
professional opinions, — secure the result of the study, 
the research, the observation and experience of the 
bench and bar. It is to this source we must look to 
learn the effect of the practical operation of the laws 
enacted ; to the same source must we look for the sug- 
gestion of those practical laws needed in the adminis- 
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tration of justice through the courts. Such in fact is 
the aim and purpose of the bar association, combining 
therewith the benefits of a personal acquaintance 
among its members, good fellowship, social intercourse, 
and the inspirations springing from these associations. 

One of the matters to which our attention may be 
directed with profit, is the law's delay in the adminis- 
tration of justice. It is the subject of just criticism by 
the bench, the bar and the general public. After all 
the skirmishing known to the art has been indulged in 
by the skilled advocate representing the defendant in 
the trial court, thereby delaying the trial and the ren- 
dition of judgment for months and in many instances 
for years, there still remains the delay in the enforce- 
ment of the judgment, incident to a review by the 
appellate court. That every litigant should have the 
right to a review of his case in the supreme court if he 
desires it, no one will deny, — except it be those civil 
cases where the amount in controversy is small and 
where public interest demands that the judgement of the 
trial court be final. None, however, can justify the 
delay in appellate proceedings permitted by the pres- 
ent laws. After the delay incident to a trial and judg- 
ment in the lower courts, and after the preparation, 
allowance, settling and signing of the record, ready to 
be filed, why should there be a further delay in civil 
cases of one year, before the record is required to be 
filed in the supreme court? Added to the delay inci- 
dent to trial and judgment, and added to the delay 
permitted by the law in giving one year in which to 
file the record in the supreme court, is the further 
delay occasioned by the supreme court being behind in 
the work of review. I am pleased, however, to note, 
that the supreme court is now only about ten months 
behind with the civil docket, instead of three or four 
years, as was the case when the court was composed of 
only three members. 
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While as has been shown, the law permits what 
would appear to be an unreasonable delay in the pro- 
visions for a review of civil cases ; strange as it may 
seem, even a longer time, two years, is given by the 
present statutory provisions for an appeal to the 
supreme court in criminal cases. Why two years in 
which to appeal to the supreme court should be 
extended to one convicted of a crime, is hard to con- 
ceive. It certainly is not because that much time is 
necessary or is required. A period of six months 
would be abundantly sufl&cient time in which to file a 
record in the supreme court in civil cases, or to perfect 
an appeal in criminal cases. After a verdict and judg- 
ment of conviction, the presumptions of innocence 
cease to be weighed in favor of the defendant. Under 
existing laws, we have the spectacle of one convicted 
of a felony given two years in which to prosecute his 
appeal, and if the offense of which he stands convicted 
be a bailable one, during that time he may be at large 
on bail. There is also added to this period of two 
years, about six months before his case can be reached 
for hearing and determination in the supreme court. 
If upon appeal the case is reversed, after the lapse of 
three or more years, the defendant again faces a jury, 
more than likely the interest in the prosecution has 
then abated ; witnesses by death or removal have dis- 
appeared; and because thereof a criminal is turned 
loose to again prey upon society, the result of the law's 
leniency* and delay. The surprise is that an outraged 
public has endured this injustice of the law's delay in 
the punishment of its criminals ; and that the benclih, 
the bar, and litigants have not raised their voice 
against the law's unreasonable delay in civil proceed- 
ings. These inefficient and unwholesome laws for the 
administration of justice ought to be remedied. 

The code of civil procedure abolished the distinc- 
tion between actions at law and suits in equity. It 
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substituted therefor the civil action. In adopting the 
civil code it was evidently the intention of the law 
makers to materially simplify the pleadings necessary 
to properly make up the issues in a case. The plead- 
ings, as defined by the code, is a further evidence of 
the intention to simplify the method and the work. 
What apparently, could be more simple than the draft- 
ing of a petition under the code: ''The statement of 
the facts constituting the cause of action, in ordinary 
and concise language, and without a repetition." The 
careful lawyer, in a just cause and with a good case, 
sets about the matter of drafting a petition, therein 
following the statutory requirement for a petition, and 
when completed files it. His adversary is a good law- 
yer, but with a client having no defense. The only 
hope is to prolong the struggle, wear out the plaintiff 
if possible, or win on a technicality, the supreme court 
his refuge. The preliminary sparring begins. The 
careful pleader may possibly escape a demurrer to his 
petition, but how can he hope to escape a motion being 
leveled at it. If he pleads closely the facts, he will be 
met with a motion to require the petition to be made 
more specific, definite and certain. If he pleads quite 
fully the facts constituting the cause of action, a 
motion is filed asking that plaintiff be required to 
strike out certain allegations as redundant matter. 
Throughout, to the final determination of the case, 
obstructive motions, measures, and tactics are applied. 
This is another of the causes of the law's delay in the 
administration of justice. This condition may be 
remedied in a measure by the trial court refusing to 
tolerate such practice, when apparent it is dilatory 
in its purpose. But it is to the legislature we must 
look for a more complete remedy. Greater latitude 
should be given to the judge at chambers. He should 
be authorized by legislative enactment to make cham- 
bers orders for the allowance of amendments to plead- 
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ings; to hear and determine at chambers, motions 
arising on the state of the pleadings; and generally, to 
make such orders, upon application, as would hasten 
the bringing of a case to issue and to trial. 

Not unf requently are there delays occasioned in the 
administration of justice, due to the failure of the jury 
to agree upon and return a verdict. It is not an 
uncommon occurrence that the failure of one or two 
jurors to agree with the remaining ten or eleven, 
necessitates a second and sometimes even a third or 
fourth trial of a case. This condition is made possible 
by the requirement that a verdict can only be returned 
by the unanimous concurrence of the members com- 
posing the jury. One of the fundamental principles 
underlying a Republican form of government is, that 
the majority shall rule. There is a growing sentiment 
that this rule should obtain in the verdicts of juries in 
civil cases, and that two-thirds or three-fourths of the 
members comprising a jury in a civil action, should be 
empowered to return a verdict. Not only is it out of 
harmony with the principles of our form of government 
to require verdicts in civil cases to be unanimous, but 
it gives to one or two of the twelve jurors absolute con- 
trol, and the opportunity to dictate a verdict, if one is 
to be reached. Such a verdict, in effect, not only fails 
to represent the unanimous view of the members com- 
posing the jury, as the present law contemplates it 
should do, but it fails to reflect the intelligent, honest 
view of the majority. It is what is known to the pro- 
fession as a compromise verdict, and is in fact a mis- 
carriage of justice, due to the requirement that the 
verdict be unanimous. It is thought by the advocates 
of the majority rule, that a law authorizing two-thirds 
or three-fourths of the jury to return a verdict in civil 
cases, would more nearly mete out justice to litigants. 
It is also believed, that the majority rule applied to 
verdicts in civil cases, would avoid most of the delays 
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in the administration of justice incident to the failure 
of juries to agree, which so frequently occurs under 
the present requirement that the verdict be unanimous. 
The subject is one worthy the consideration of our law 
makers. 

Another delay of the law's administration, worthy 
of consideration is, the three years required by statute, 
before an executor or administrator can with safety 
close up and make final settlement of an estate. Three 
years is given to creditors in which to present their 
claims for allowance. Eighteen months, one-half the 
time, or even less should be suflScient, in which to 
require creditors to present their claims for allowance 
in the probate court. If for other reasons it is deemed 
by the court advisable or necessary that the adminis- 
tration of an estate continue beyond that time, the pro- 
bate court might so determine. The three years' time 
now required by statute, is not a necessary require- 
ment. In the administration of most estates it unnec- 
essarily retards their final settlement and incurs 
additional and unnecessary expense. 

There are a number of matters relative to the duties 
of the probate judge and to proceedings in the probate 
court that should receive consideration at the hands of 
the legislature, among them the following: As the 
law now stands if the probate judge be disqualified, 
sick or absent from the county, so long as that condi- 
tion continues, it is as though the county was without 
a probate judge or a probate court. In the matter of 
issuing a marriage license, sometimes a very urgent 
duty of the judge, the contracting parties may, if made 
necessary or deemed advisable, go to an adjoining 
county, or to an adjoining state and procure the license 
and have the ceremony performed. But in most mat- 
ters over which the probate judge or probate court has 
jurisdiction it is a fixed jurisdiction. Many of these 
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matters are important. Delays caused from the pro- 
bate judge being disqualified, sick or absent from the 
county, might, and frequently do prove disastrous to 
the parties concerned. A statute providing for a judge 
pro tem or a deputy probate judge would afford the 
needed relief. Again, the statute provides that a jury 
may be called in the probate court to pass upon dis- 
puted claims against an estate. But there is no spe- 
cific statute making provision for the expense of a jury 
trial, or for paying the jurors who serve upon the hear- 
ing. Shall the county, the estate or the claimant pay 
this expense? The question is up to the legislature 
for answer. 

The statute also provides that there shall be a sale 
by the administrator of all personal property belonging 
to the estate of a deceased person not by law exempt 
to the widow and children. This personal property 
the statute now directs, shall be sold by the adminis- 
trator within three months after the date of giving his 
official bond. There is no discretion given to the 
administrator or to the probate court in the matter of 
this sale. There should be a statute enacted leaving 
it discretionary with the probate court to defer, or to 
dispense entirely with the sale of such personal prop- 
erty, unless there are debts against the estate making 
it necessary to sell the same. 

It frequently happens that the deceased leaves an 
estate, which, or a part of which is a business of a 
character such, that its continued operation adds 
greatly to its value when offered for sale ; for example, 
an electric light plant, a telephone plant, a livery 
stable, or a newspaper plant. There is now no pro- 
vision of the statute whereby the executor or adminis- 
trator may continue the operation of a business of the 
character mentioned until the time of sale; or that 
gives to the probate court authority to make an order 
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permitting or directing it to be done. There should 
be some provision made, giving to an executor or 
administrator the right, in the discretion and under the 
authority and direction of the probate court, to con- 
tinue the operation of such business to the time of its 
sale ; for to continue such business and keep it going 
adds greatly to its desirability, and hence greatly to 
the selling price. Otherwise the sale may result in a 
great sacrifice of the property, to the detriment of the 
creditors, and also to the detriment of the heirs of the 
deceased. 

In Connell v. Moore, 78 Pac. 164, an opinion 
handed down by the supreme court on October 8th, it 
was held that the probate court in the county of a 
minor's domicile has alone jurisdiction to appoint a 
guardian. It frequently happens that several minors 
being domiciled respectively in different counties, have 
a joint interest in a tract of land situated in the state. 
It would appear that as the law now stands, each of 
these minors would be required to have a guardian 
appointed in the probate court of his respective domi- 
cile county ; this would incur a needless and unneces- 
sary expense, as there would be the appointment of a 
separate guardian including his compensation and per- 
sonal expense, and also the expense in the probate 
court of a separate sale of the interests of each of the 
minors in the premises sold. There should be a statu- 
tory provision permitting the same person to be 
appointed guardian for all such minors in the probate 
court of the domicile county of any one of them. 

The statute provides for the appointment of a 
guardian of one found to be insane. It also provides 
for the appointment of a guardian of an habitual drunk- 
ard incapable of managing his own affairs. In Caple 
V. Drew, 78 Pac. 427, an opinion handed down by the 
supreme court on November 5th, it is disclosed there 
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is no statutory provision authorizing the appointment 
of a guardian of an adult person who is an imbecile, 
incapable of managing his own affairs. To me it 
appears a greater reason exists, why there should be 
the fostering care of a guardian to one whose mind is 
weak from birth, and incapable of managing his own 
affairs, than to one whose mind has been enfeebled by 
dissipation, as the habitual drunkard, and for the con- 
dition of which he alone is responsible. The matter 
of enacting a statute authorizing the appointment of a 
guardian for an imbecile, or an adult feeble of mind 
and incapable of managing his own affairs, should 
address itself with favor to the legislature. Such leg- 
islation it appears to me is needed. 

In concluding suggestions relative to legislation 
needed in matters probate, I deem it worthy of men- 
tion that there is no statutory provision permitting the 
resignation of one appointed guardian of the person or 
estate of a minor. We may eliminate from considera- 
tion the fact that it is occasionally the desire of one 
appointed guardian to be relieved from further liability 
in that capacity, and view the situation from the stand- 
point of the best interest of the estate of the minor. 
It is not an uncommon thing to see a good, capable 
and in every way responsible man refuse to be 
appointed guardian, because there is no time, prior to 
the minor's attaining his majority when he can volun- 
tarily lay down the burden, though every consideration 
of self-interest may demand it. Again, if it develope 
there has been an unwise selection of a guardian, and 
the interest of the estate demands a change, there must 
be proceedings taken to remove such guardian, incur- 
ring of necessity the expense incident to such removal, 
no matter what may be the guardian's willingness to 
voluntarily retire rather than be subjected to the 
humiliation of proceedings for removal. A statutory 
provision permitting the resignation of one appointed 
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guardian, for the reasons suggested, might frequently 
prove beneficial to the estate of minors. 

In Richardson v. City of Junction City, 77 Pac. 
691, handed down by the supreme court July 7th, 
1904, it was held that under the present statutory pro- 
visions, the council of a city of the second class could 
not legally enact an ordinance authorizing the police 
officers of a city of the second class to accept from one 
arrested charged with the violation of a city ordinance, 
a cash deposit as security for his appearance in the 
police court to answer to the charge against him. It 
has long been the practice of police officers to accept a 
cash deposit from one charged with the violation of an 
ordinance, for his appearance in the police court, 
especially where the arrest was made in the night time, 
or the person arrested was a stranger in the city. As 
the law now stands, one arrested charged with the vio- 
lation of a city ordinance must be accompanied by the 
police officer, if he will condescend to occompany him, 
to the residence of the police judge or elsewhere, where 
he may be found, if he may be found at all, to have 
the amount of the bond for his appearance fixed by 
that functionary, and then proceed to find some person 
who will execute the bond as surety and return it to 
the police judge for approval. This he must do or go 
to jail, if unable to obtain a speedy trial or to give 
bond for his appearance, though charged with the com- 
mission of an offense that if found guilty would subject 
him to a fine only, and having in his pocket the ready 
cash to assure his appearance in court for trial, or to 
pay the fine if found guilty. Authority should be 
granted by statute to the police judge to accept a cash 
deposit as security for the api)earance of one arrested 
charged with the violation of a city ordinance. Like 
authority should be extended to police officers by 
statute, or authorize it done through an ordinance of 
the city. 
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In City of Burlington v. James, 17 Kan. 221, it was 
held, that on appeal, if the complaint filed before the 
police judge was found defective, the district court 
possessed no power to permit an amendment of the 
complaint. The effect of this decision has been to 
afford an avenue of escape to many an offender against 
the ordinances of cities of the second and third class. 
Proceedings in police courts, especially in cities of the 
second and third class are intended to be summary in 
their character. Many times, and in fact in most 
instances, complaints are drafted by the police judge 
or a police officer, and consequently are not artistically 
or skillfully drawn. Trial is had in the police court 
on the complaint thus drafted, with probably no chal- 
lenge to its suflSciency. Upon appeal to the district 
court, the sufficiency of the complaint is challenged, 
frequently for the first time. The district court find- 
ing the complaint defective, quashes it. The city 
having no right to then amend the complaint, it fre- 
quently happens there is a miscarriage of justice in 
the case of petty offenders whose trial and punishment 
should be swift and certain. Section 108 of chapter 
122, laws of 1903, provides for an amendment of the 
complaint on appeals from police judges of cities of the 
first class, in like manner as appeals from justices of 
the peace. There should be a similar law covering 
appeals from police judges of cities of the second and 
third class. 

What is popularly known as the Indeterminate 
Sentence law, being chapter 375 of the laws of 1903, 
was evidently designed as a prison reform measure. 
The prisoner having served the minimum sentence 
fixed by law may be allowed to go upon parole until 
the expiration of his maximum sentence, unless the 
prison board in the discretion of its members, believe 
him sooner entitled to a final discharge. His conduct 
at the prison while serving the minimum sentence 
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largely determines whether or not he will be allowed to 
go upon parole ; and his conduct while out on parole 
largely determines whether or not he shall receive a 
final discharge before the expiration of the maximum 
sentence. This law has not been long enough in 
operation to give it a fair trial, but I confidently 
believe it will be productive of good results. Its 
enactment however took from the trial judge and gave 
to the prison board, the sole power to deduct from the 
maximum sentence. It is thought by many that since 
the trial judge, in conjunction with the prosecuting 
attorney, has opportunities that the prison board can- 
not possibly have, to know of the mitigating circum- 
stances surrounding the commission of the offense, 
and the prisoner's standing and reputation in the com- 
munity, that the trial court should have the fixing of 
the maximum sentence. 

Prior to the enactment of the Indeterminate Sen- 
tence law, the defendant in a felony case, was fre- 
quently willing to plead guilty to the offense of which 
he stood charged, looking to the trial court for clem- 
ency, through the recommendation of the prosecuting 
attorney. The county attorney feeling somewhat 
doubtful of his ability to convict on the evidence at 
hand, not unmindful of the expense to the county of a 
trial of the case, or, believing there existed mitigating 
circumstances surrounding the commission of the of- 
fense, for some or for all of the reasons stated, not un- 
frequently recommended to the court clemency in the 
pronouncing of a sentence. 

As the law now stands, if the prisoner should plead 
guilty of stealing in the night time, a chicken of the 
value of a few cents only, the court is required to sen- 
tence him to imprisonment at hard labor in the state 
penitentiary for a term not less than one nor more 
than five years, the exact time of his imprisonment to 
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be determined by the prison board. It takes from the 
trial court all discretionary power in pronouncing sen- 
tence, and removes from the prisoner all incentive to 
plead guilty. Where a prisoner is willing to plead 
guilty in consideration that clemency shall be extended 
to him, the court should be authorized to fix the term 
of the sentence, or the maximum time of the imprison- 
ment, with authority to the prison board to lessen it, 
should circumstances subsequently warrant such 
action. By this means much expense would be saved 
in the prosecution of criminals who would then plead 
guilty, and who now have all to gain and nothing to 
lose in making a fight for acquittal and for liberty, at 
the expense of the state. 

Just at this time the subject of divorce is receiving 
attention from the people and the press. Divorce is 
recognized under our statute and may be obtained by 
the aggrieved party upon the grounds therein provided. 
Whether or not it is to the best interest of society that 
these statutory grounds be abridged, I will not here 
attempt to discuss. It is notorious, however, that 
divorces are frequently granted when they ought not to 
be. This abuse of our divorce law could in a measure 
be remedied, by assisting the court in getting at the 
merits in default cases. The trial court is frequently 
imposed upon, especially is this true in those cases in 
which the defendant is in default of an appearance at 
the trial. There would be less opportunity to impose 
upon the court and fewer divorces granted by conniv- 
ance of the parties, or without suflScient cause, if the 
legislature would enact a law providing that the county 
attorney of each county shall appear and cross-examine 
the witnesses of plaintiff in all such cases ; or, empower 
the trial court in such default cases, in its discretion, 
to appoint counsel to investigate the merits of the case, 
cross-examine plaintiff and the witnesses produced by 
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plaintiff and subpoena additional witnesses, if deemed 
advisable to do so. A reasonable attorney's fee to be 
taxed as costs in the case, to compensate such attorney 
for his services. The decree not to become effective, 
where granted, until all costs, including such attor- 
ney's fee, has been paid. 

There appears to be a strong and growing senti- 
ment favorable to a revival of the whipping post for 
the punishment of a class of offenders to whom a fine 
or imprisonment appears to be inadequate punishment. 
Its advocates would have it applied to the wife beater ; 
the man who wilfully deserts his family ; the man who 
wilfully strikes, or by word or act wilfully insults a 
woman; the habitual drunkard, and those guilty of the 
commission of like offenses. Corporal punishment is 
thought by many to be the only effective means of 
punishing this class of offenders. The contemplation 
of a fine or imprisonment, or the visitation of such 
punishment upon this class has not the deterring effect 
desired. Our forefathers realized its effectiveness, 
when they inaugurated the whipping post. A sup- 
posedly humane sentiment abolished it. After many 
years experiment, no equally effective substitute has 
been offered or found. In the humiliation and the 
physical pain incident to its use, lies the effectiveness 
of the whipping post. The payment of a fine or serv- 
ing time in the county jail in idleness, surrounded by 
agreeable companions and with all physical wants sup- 
plied, it must be conceded is not so well calculated to 
deter the commission of such offenses, as is corporal 
punishment publicly administered. There are those 
who belittle this method of punishment, though never 
questioning its effectiveness. Possibly the fear of its 
application would account for their opposition. 

The local agents of fire insurance companies are 
provided with blank policies and issue to the applicant 
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an insurance policy and collect the premium therefor. 
Upon request they indorse upon the policy a vacancy 
permit, a mortgage clause, or the consent of the com- 
pany to an assignment. It is seldom, however, that 
in case of loss, the policy holder can obtain from the 
local agent or even from the insurance company, upon 
request, the necessary blanks to make proof of loss, 
though a specific requirement of every policy is, that 
satisfactory proof of loss must be made within a given 
time. The policy also contemplates, that the proof be 
forwarded to the home ofl&ce within the time specified. 

To comply with these requirements of the insur- 
ance company frequently embarrasses the assured, and 
occasionally prevents his recovery for a loss sustained. 
The matter of making proof of loss could be much 
simplified by the legislature prescribing a uniform 
blank therefor, the same to be supplied by the state 
superintendent of insurance to the assured upon appli- 
cation. The preliminary steps required of the assured 
in case of loss could be further simplified, by a statu- 
tory provision, that a delivery of notice of loss, or a 
delivery of proof of loss, to the state superintendent of 
insurance, or to the local agent of the insurance com- 
pany should constitute a delivery thereof to the insur- 
ance company. There exists no good reason why the 
local agent of an insurance company should represent 
and in effect constitute the company in all its dealings 
with the policy holder, and yet be wholly without 
authority to represent the company, where the assured 
is taking those preliminary steps necessary to a recov- 
ery for a loss sustained. 

The great loss of human life during the past year 
occasioned by the collision of railway trains calls for 
added protection to the traveling public. The use of 
the automatic block system, so little used by railway 
companies in the middle west, minimizes the danger to 
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the traveler from this source. Its installation and use 
upon the railroads of this state would not only be a 
protection to the traveling public, but beneficial as 
well to the railway companies; a protection to its 
employes, a protection to its property. The enact- 
ment of a law requiring the installation and use of the 
automatic block system by railroad companies owning 
or operating lines of railway in this state, would con- 
stitute a much needed application of the police powers 
of the state in the interest of public safety. 

The fellow servant act as amended by chapter 393, 
laws of 1903, provides, as a condition whereby an 
employe of a railroad company may maintain an action 
to recover damages for injuries sustained from the neg- 
ligence of a co-employe, that he shall give notice in 
writing to the railroad company of the injuries sus- 
tained, within ninety days after sustaining injury. 
There is no specific provision of the statute, designat- 
ing upon what agent or officer of the railroad company 
such notice shall be served. The same may likewise 
be said of other notices required to be served upon 
railroad companies. Those dealing with railroad com- 
panies in a matter requiring notice, ought not to be 
compelled at their peril to determine what one of its 
many agents and officers is the proper person upon 
whom to make service of such notice. Nor ought they 
be required to go to the general headquarters of the 
companj^ or elsewhere to make service upon the chief 
executive officer of the railroad companJ^ There 
should be designated by statute, certain officers upon 
whom service of any such notice could be made. 
Definiteness and convenience to the general public, 
demands a statutory provision, that the service of a 
notice, the same as the service of a summons, may be 
made upon the station agent, or local ticket agent of 
the railway company in the proper county. 
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Governor Hoch in his recent message to the legis- 
lature called the attention of that body to the necessity 
for legislation that would preserve the vast natural 
reservoirs of gas and oil of the state from waste and 
from the greed of arrogant monopoly. The matter is 
one of vast importance to the people of this state. It 
is particularly so to those residing or having interests 
in what is known as the gas and oil belt. The indica- 
tions are that only a small portion of this field has yet 
been explored and that it will prove to be the largest 
and greatest producer of gas and oil in the world. If 
conservatively regulated and properly utilized it should 
add greatly to the population and taxable wealth of the 
state and give employment to its labor. The commit- 
tees having the matter in charge have suggested the 
character of the legislation needed to accomplish the 
desired end. Possessing myself no practical knowledge 
of the gas and oil business, I am unable to add to the 
remedies suggested by Governor Hoch in his message 
and those proposed by the committees. The public 
has confidence that the legislature will enact laws to 
preserve to the people of the state the benefit of these 
rich and bounteous gifts of nature. Great credit and 
praise awaits the legislators who shall wisely solve 
these problems to the best interests of our common- 
wealth. 

The foregoing are a few only of a great many sub- 
jects toward which the legislature could with profit 
direct its attention. But after all it is not how many 
laws adorn the statute books, nor how readable or how 
reasonable the laws enacted may be ; but rather, how 
well they are observed and how rigidly they are 
enforced. It is not the severity of a law but the cer- 
tainty of its enforcement that renders it effective. No 
citizen has the opportunity to render aid and con- 
tribute to the end that laws may be effective, equal to 
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that of the lawyer. His duty to his client cannot 
require that he neglect or ignore his own obligations to 
the law and its proper administration. A high ideal 
as to the mission and responsibility of the lawyer, hon- 
estly and courageously adhered to by the profession, 
will accomplish much toward establishing and main- 
taining respect for the advocate, the law and the courts. 
The bar is in many ways responsible for the business 
of the courts and the manner in which the law is 
administered. The lawyer presents the case to the 
court, determines the issues raised and largely shapes 
the conduct of the trial. His ideals should be such, 
that in him is found no champion of a proceeding 
without merit ; no friend to a frivolous issue, and no 
defender of a cause which would reflect discreditably 
upon the profession, or bring reproach upon the admin- 
istration of justice. 
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Constitution. 



Abticlb 1. The name of the Association shaU be The Bar Asso- 
ciation of the State of Kansas. 

Abt. 2. The object of the Association shall be the elevation of 
the standard of professional learning and integrity, so as to inspire the 
greatest degree of respect for the efforts and influence of the bar in 
the administration of justice, and also to cultivate fraternal relations 
among its members. 

Abt. 8. The officers of the Association shall be a President, Vice- 
President, Secretary, Treasurer, and an Executive Council of five 
members. 

Abt. 4. The President shall preside at aU meetings of the Associ- 
ation, and shall open each annual meeting of the Association with an 
appropriate address. The Vice-President shaU preside in the absence 
of the President; and in the absence of both, a president pro tem. 
may be elected by the meeting. The Secretary shall keep a record of 
all the proceedings of the Association, and conduct the correspond- 
ence of the Association. 

Abt. 6. The Treasurer shall keep an account of all funds of the 
Association. The Executive Council shall manage the affairs of the 
Association subject to the Constitution and By-Laws. 

Abt. 6. A quorum for the transaction of business shall be twenty 
members. 

Abt. 7. No person shall be admitted to membership of this Asso- 
ciation who is not a member of the Bar of the Supreme Court, and 
who has not been engaged in the regular practice of the law for one 
year next preceding his application for admission. 

Abt. 8. AU applications for membership shall be referred to the 
Executive Council, who shall report the same to the Association with 
their recomendation thereon; and no person shall be admitted to 
membership except by a two-thirds vote of the members present. 
Each member shall pay an admission fee of Ave dollars, and annual 
dues of three dollars. 

Abt. 9. The annual meetings of the Association shaU be held in 
January of each year, at the Capital, at such time as the Executive 
Council fix. Thirty days notice of the annual meeting shall be given 
by the Secretary. Special meetings may be called by the Executive 
Council, of which meetings thirty days notice shall be given to the 
members by the Secretary. 
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SectHON 1. The Executive Council shall, on or before the first day 
of May of each year, designate such a number of members, not ex- 
ceeding six, to prepare and deliver or read at the next annual meeting 
thereafter appropriate addresses or papers upon subjects chosen and 
assigned by the Council to each of said members, as may be so se- 
lected for such purpose. 

Sec. 2. The order of exercises at each annual meeting shall be as 
foUows: 

1. Opening address by the President. 

2. Consideration of applications for membership. 

3. Reports of Secretary and Treasurer. 

4. Report of Executive Council. 

5. Reports of standing committees. 

6. Reports of special committees. 

7. Delivering and reading of addresses and papers. 

8. Miscellaneous business. 

9. Election of officers and delegates to American Bar Associ- 

elation. 
Sec. 3. There shall be chosen by ballot, at each annual meeting, 
three members as delegates to American Bar Association for the ensu- 
ing year. 

Sec. 4. All addresses delivered and papers read before the Asso- 
ciation, the copy of which is furnished by the author, shall be lodged 
with the Secretary. The annual address of the President, the reports 
of committees, and aU proceedings of the annual meeting, shall be 
printed; but no other address delivered or paper read shall be printed 
except by order of the Executive Council. 

Sec. 6. The terms of office of all officers elected at any annual 
meeting shall begin at the adjournment of such annual meeting, and 
end at the adjournment of the next annual meeting. And in case of 
any vacancy, the Executive Council shall appoint some member to fill 
the vacancy, who shall hold until his successor is elected. 

Sec. 6. The Treasurer's accounts and reports shall be examined 
annually by the Executive Council before their presentation to the 
Association, and the Executive Council shall report the result of 
such examination of Treasurer's report and accounts to the Associa- 
tion at its annual meeting. 
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Sbg. 7. The Execatdve Cotmcil shall cause to be printed sach a 
nnmber of copies of the proceedings of its annual meeting as it shall 
deem best, not exceeding one thousand copies, and shall distribute the 
same to members of the Association, and to such other persons, or 
associations, or societies, as they may deem prudent; and shall, with 
the proceedings of each annual meeting, print the roll of active and 
honorary members of the Association, and its Constitntion and By- 
Laws. 

Sbo. 8. Every member of the Association shall pay to the Treas- 
urer on or before tiie first day of May of each year, (after the year of 
his admission), annual dues of three dollars. All members who have 
not paid their annual dues on or before May 1 shall, within thirty days 
thereafter, be notified of this fact by the Treasurer and requested to 
forthwith comply with the requirements of this by-law. 

Sbc. 9. The Secretary shall keep a ''general membership roll" 
on which shall appear in alphabetical order the name of every mem- 
ber of the Association from its organization, with the date of his ad- 
mission. 

The Secretary shall also keep an "honorary membership roll" to 
be composed of l^ose members who shall be specially designated for 
this honor, by resolution of the Association on the formal written rec- 
ommendation of the Executive Council. 

The Secretary shall also prei>are on the firstday of March in each 
year, the ''roll of active members" of the Association for that year, 
whidi shall include only those who have paid to the Treasurer their 
ABSodation dues for the precedmg year and the new members by 
whom no dues are payable for that year. 

Sec. 10. The Treasurer shall, twenty days before the first day of 
March in each year, notify all active members in arrears for the dues 
of the preceding year, that the roU of active members for the year, to 
be printed in the Annual Report of the Proceedings, will be made up 
on that date, and that their names must be omitted from that pub- 
lished roll of active members, unless their delinquent dues have been 
paid. 

Sbc. 11. Only the active and honorary members of the Associa- 
tion shall be entitled to participate in the proceedings of the Associa- 
tion, or to a seat at its annual banquet. 

Sbo. 12. On the general membership roll opposite each name 
omitted from the active membership roll, shall be noted the reason 
for such omission— whether death, non-payment of dues, or personal 
request. 

Sbo. 18. Any member whose name has been omitted from the 
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active membership roll for non-payment of dues, may have his name 
restored to such roll by the payment of the year's dues for which he 
is in arrears. 

Sec. 14. The standing committees of the Association shall con- 
sist of the following: 

Judiciary Oommittee— Five members. 

Oommittee on Amendment of Laws— Five members. 

Memorial Oommittee— Three members. 

Committee on Legal Education and University Law School- 
Five members. 
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Hon. David J. Brewer Washington, D. 0. 

Hon. Henry Wade Rogers Chicago 

Hon. Seymour D. Thompson* St. Louis 

Hon. John W. Henry* TTft^aft^ City, Mo. 

Hon. Nathaniel M. Hubbard* Iowa 
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Hon. Samuel A. Kingman* Topeka 

Hon. Thomas Ewing, Jr.* New York City 

Hon. L. D. Bailey* Lawrence, Kan. 

Hon. O. H. Dean Kansas City, Mo. 

Hon. James Hagerman St. Louis, Mo. 

Hon. Walter Clark Raleigh, N. C. 

Hon. A. B. Cummins Des Moines, la. 

Hon. D. M. Valentine Topeka, Kan. 

*D6oeaied. 



ACTIVE MEMBERS. 



Allen. S. H., Topeka. 
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Atkinson, w. D., Parsons. 
Austin, E. A., Toi>eka. 
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Benson, A. W., Ottawa. 
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Bergen, A., Topeka. 
Bereer, A. L., Kansas City. 
Bird, W. A. S., Topeka. 
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Bourassa, Eugene, Maple HiU. 
Bowman, C. 9^ Newton. 
Bowman, H. C., Newton. 
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Branine, Ezra, Newton. 
Branine, C. E., Newton. 
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Brown, Milton, Topeka. 
Brown, J. U., Hutcninson. 
Brown, Paul, Wichita. 
Burch, C. W., Salina. 



Burch, R. A., Salina. 
Burdick, Wm. L., Lawrence. 
Bumham, F. T., Beloit. 
Burris, John T., Olathe. 
Bullen, B. T., Belleville. 

Calderhead, W. A^ MarysviUe. 
Campbell, Altes H., lola. 
Clark, Ansel R., Sterling. 
Clarke, James W., Great Bend. 
Clemens, G. C, Topeka. 
Clifford, Benton E., lola. 
Clingman, Ord^Lawrence. 
Clogston, Lew E.. Eureka. 
Close. Jay F^ BeUeviUe. 
Coddmg, J. K., Westmoreland. 
Coleman, C. C, Clay Center. 
Conant, E. B., Topeka. 
CostigaiijW. J., Ottawa. 
Cowles, W. H., Topeka. 
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PROCEEDINGS 

Twenty-third Annual Meetings held in the City of Topeka, 
January joth andjist, 1906. 
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OFFICERS FOR THE YEAR 1906. 

President LUOIUB H. PEBEINB, Lawrence 

Vice-President WILLIAM P. DILLABD, Fort Scott 

Secretary DELBERT A. VALENTINE, .Topeka 

Treasurer JOHN Q, SLONEOKBR, Topeka 



EXECUTIVE COUNCIL. 

R. B. Welch, Chairman. 

P. J. QaUe, James W. Finley, O.M.Williams, G. W. Bnroh 



DELEGATES TO AMERICAN BAR ASSOCIATION. 

Charles W. Smith, Frank Doster, F. L. Williams 

(Deleg»t«t mmj choose their own ftltemfttee.) 



JUDICIARY COMMITTEE. 

C. A. Smart, Chairman. 

Wm. L. Bordick, Henry F. Mason, F. L. Williams, John S. Simmons 



AMENDMENT TO LAWS. 

J. B. Larimer, Chairman. 

James F. (}etty, W. B. Ham, Wm. E. Hntchison, W. T. McOarty 



MEMORIAL COMMITTEE. 

Chiles C. Coleman, Chairman. 

Wm. E. Higgins, C. S. Gleed. 

LEGAL EDUCATION AND UNIVERSITY LAW SCHOOL. 

Silas Porter, Chairman. 

W.D.Atkinson, Chas. D. Welch, J.W.Green, J. T. Pringle 
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Preflident GEORGE R. PECK, Ohioago, m. 

Secretary . . . JOHN HINKLET, 215 N. Charles St., Baltimore, Md. 

Treasurer FREDERICK E. WADHAMS, 

87 Tweddle Bldg, Albany, N. T. 



VICE-PRESIDENT FOR KANSAS. 
Charles Blood Smith Topeka 



MEMBER OP GENERAL COUNCIL FOR KANSAS. 
J. W. Green Lawrence 



LOCAL COUNCIL. 

Ernest B. Conant Topeka 

J. G. Slonecker Topeka 

William E. Higgins Lawrence 
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OFFICERS OF PREVIOUS YEARS. 



1888-4. 



President, Albert H. Horton; Vice-President, N. T.^Btephent; Secretary, W. H. 
Bouington; Treasurer, D. M. Valentine. 

Bzecntiye Council: D. M. Valentine, Chairman; James Humphrey, David Martin, 
J. H. aUlpatriek, Frank Doster. 

1886. 

President, Albert H. Horton; Vice-President, W. A. Johnston; Secretary, W. H. 
Bossington; Treasurer, D. M. Valentine. 

BzecntiTe Council: D. M. Valentine, Chairman; James Humphrey, David Martin, 
B. 8. Torrance, L. Honk. 

1886. 

President, Albert H. Horton; Vice-President, B. 8. Torrance; Secretary, John W. 
Day; Treasurer, D. M. Valentine. 

Bzecutive Council: W. A. Johnston, Chairman; John Outhrie, A. W. Benson, M. 
B. Nicholson, John H. Mahan. 

1887. 

President, Solon O. Thatcher; Vice-President, Henry C. Bluss; Secretary, John W. 
Day; Treasurer, D. M. Valentine. 

BzecntiTe Council: W. A. Johnston, Chairman; C. B. Qrares, Bobert Crosier, 
Oeorge S. Green, T. F. Oarrer. 

1888. 

President, W. A. Johnston; Vice-President, Eugene F. Ware; Secretary, John W. 
Day; Treasurer, D. M. Valentine. 

Bzecntive Council: John GKithrle, Chairman; S. B. Bradford, Oeorge J. Barker, 
J. W. Ady, J. H. Mahan. 

1889. 

President, John Outhrie; Vice-President, T. F. Oanrer; Secretary, Chas. S. Oleed; 
Treasurer, D. M. Valentine. 

BzecutiTe Council: B. F. Simpson, Chairman; W. W. Soott, L. B. Kellogg, A. W. 
Benson, Chas. S. Hayden. 

1890. 

President, Bobert Crosier; Vice-President, Chas. B. Orayes; Secretary, C. J. 
Brown; Treasurer, Howel Jones. 

Bzecutive Council: B. F. Simpson, Chairman; John Outhrie, Case Broderick, W. 
W. Scott, B. M. Baton. 

1891. 

President, D.M.Valentine; Vice-President, L. Houk; Secretary, C.J.Brown; 
Treasurer, Howel Jones. 

BzecutiTe Council: T. F. Oanrer, Chairman; B. W. Cunningham, M. B. Nichol- 
son, J. a. McClure, W. P. Douthitt. 

1892. 

President, T. F. Oarver; Vice-President, J. W. Oreen; Secretary, C. J. Brown; 
Treasurer, Howel Jones. 

Bzecntive Council: W. C. Webb, Chairman; C. Angevine, B. W. Moore, Winlleld 
Freeman, A. A. Harris. 

1893. 

President, James Humphrey; Vice-President, H. L. Alden; Secretary, C. J. Brown; 
Treasurer, Howel Jones. 

Bzecutive Council: J. D. Milliken, Chairman; N. H. Loomis, A. H. Bills, Sam 
Kimble, H. W. Oleason. 

1894. 

President, J. D. Milliken; Vice-President, F. L. ICarUn; Secretary, C. J. Brown; 
Treasurer, Howel Jones. 

Bzecutive Council: H. L. Alden, Chairman; Sam Kimble, J. W. Oreen, T. L. 
Bond, B. W. Moore. 
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1896. 

PnaldeBt, H. L. Alden; Vioe-Presldeiit» J. B. Larimer; Secretary, O. J. Brown; 
Treasurer, Howel Jones. 

BzecntiTeCkmnoU: Bam Kimble, Ohainnan; T. B. Wall, ▲. A. Godard; B. A. 
McFarland, J. D. MoOleTerty. 

1896. 

President, David Martin; Vioe-President, Wm. Thomson; Secretary, O. J. Brown; 
Treasurer, Howel Jones. 

BzecutlTe Council: A. A. Godard, Ohaimian; T. B. Wall, W. B. Smith; M. B. 
Nicholson, John W. Day. 

1897. 

President, Wm. Thomson; Vice-President, 8. H. AUen; Secretary, O. J. Brown; 
Treasurer, A. A. Godard. 

Bxecutiye Oouncfl: O. O. Ooleman, Chairman; John W. Boberts, Lee Monroe, 
McCabe Moore, C. B. OraTCs. 

1898. 

President, S. H. AUen; Vice-President, C. C. Coleman; Secretary, C. J. Brown, 
Treasurer, A. A. Godard. 

BzecutiTC Council: C. B. Chrares, Chairman; J. D. McFarland, Lee Monroe, L. C. 
Boyle, McCabe Moore. 

1899. 

President, C. C. Coleman; Vioe-President, Sam Kimble; Secretary, C. J. Brown; 
Treasurer, Howel Jones. 

BzecntiTe Councfl: Silas Porter, Chairman; C. J. Postlethwaite, B. W. Cunning- 
ham, J. T. Pringle, J. W. Parker. 

1900. 

President, Sam Kimble; Vice-President, Silas Porter; Secretary, D. A. Valentine; 
Treasurer, Howel Jones. 

Bxecutive Council; B. F. Milton, Chairman: J. O. Slonecker, Sidney Hayden, W. 
B. Banm, John T. Burris. 

1901. 

President, Silas Porter; Vice-President, B. F. MUton; Secretary, D. A. Valentine; 
Treasurer, Howel Jones. 

Bxecutiye Council: J. O. Slonecker, Chairman; C. W. Smith, F. Dumont 
Smith, fl. F. Mason, C. B. OraTss. 

1902. 

President, B. F. Milton; Vice-President, J. O. Slonecker; Secretary, D. A. Valen- 
tine; Treasurer, Howel Jones. 

BxecutiTC CkmncU: C W. Smith, Chairman; Bennett B. Wheeler, T. N. Sedg^ 
wick, J. W. Adams, Beiin lams. 

1908. 

President, J. O. Slonecker; Vice-President, C. W. Smith; Secretary, D. A. Valen- 
tine; Treasurer, Howel Jones. 

BzecutlTe Council: L. H. PerkiiiSi Chairman; Bennett B. Wheeler, Frank O. 
Johnson, AlYin B. Springer, James T. Herrick. 

1904. 

President, W. B. Smith; Vice-President, C. W. Smith; Secretary, D. A. Valen- 
tine; Treasurer, J. O. Slonecker. 

BxeeutlTe Council: C. A. Smart, Chairman; J. T. Pringle, B. F. Hudson, H. 
Whiteside, Bennett B. Wheeler. 

1906. 

Presideni, Chas. W. Smith; Vice-President, Lucius H. Perkins; Secretary, D. A. 
Valentine; Treasurer, J. G. Slonecker. 

Bzecutire Council: W. P. Dlllard, Chairman; W. D. Atkinson, T. B. Wall, Geo. 
H. Whitcomb, A. C. Dyer. 
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MINUTES, 



Topeka^ January 30 y 1906. . 

The Twenty-third Annual Meeting of the Bar Asso- 
ciation of the State of Kansas was held in the Supreme 
Court room, Topeka, and was called to order by the 
President, the Honorable Charles W. Smith of Stock- 
ton, at 11 o'clock A, M. January 30, 1906. 

The first in order was the report of the Executive 
Council, which was read by the Chairman, William P. 
Dillard Esq., as follows: 

REPORT OF THE EXECUTIVE COUNCIL. 

Topeka, January 30, 1906. 

To the Bar Association of the State of Kansas: 

The Exeoative Coonoil, having considered the appUoaticm of the 
following named penooB for Active and Honorary membership, 
respectfully recommend their admission: 



B. F. Shinn, Chanate 
Alfred M. Jackson, Winfleld 
Anthony P. Wilson, Topeka 
Chas. Wierenga, Cawker City 
Asher B. Wilson, Qoodland 
Ohalkley A. Wilson, Goodland 
Kelson Case, Oswego 
A. M. Keene, Fort Scott 
J. D. Johnston, Olathe 
W. G. Fairchild, Hatohhison 
W. S. Jenks, Ottawa ' 
Geo. Linn fiCiller, (harden City 
J. P. Noble, Atwood 
J. A. B. Shipi>ey, Douglass 
Arthur Fuller, Pittsburg 
E. P. Hotchkiss, Topeka 
D. B. Beckstrom, Tribune 



J. H. Hamilton, Columbus 

D. J. Ooy, Mankato 

Jay T. Botts, Oomanche 

W. H. Stafflebach, Wellington 

8. M. Brewster, Troy 

Alfred A. Scott, Topeka 

J. W. Dana, Kansas City 

Jabes O. Emerson, Kansas QM6f 

Alvin Gates, Clay Center 

Boss Long, Topeka 

S. L. Walker, Columbus 

Chas. D. Ashley, Columbus 

Bezin lams. Clay Center 

W. B. Glasse, Parsons 

F. H. Foster, Parsons 

F. P. Hettinger, Hutchinson 

James Hettinger, Hutchinson 
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0. E. Gory, Fort Scott Robert H. Clogston, Eureka 

R. W. Hoskinson, Garden City P. D, Torek, mu City 

GhaB. 0. Hoge, Olathe W. J. Tnie, Pittsbnrg 

L. S. Boyer, Scott City Charles L. Kagey, Beloit 

E. H. Lees, Lyons Earl V. D. Brown, Concordia 

O. B. Jones, Gove City Gordon L. Pinley, Dodge City 

Chas. W. Garrison, Gamett W. R. Biddle, Fort Scott 

M. F. Laycock, Topeka A. C. Malloy, Hutchinson 
W. H. Wagner, Russell Springs 

Ho nor ary . 

Hon. Wm. C« Hook, Leavenworth Hon. John C. Pollock, Topeka 
Hon. J. M. Johnson, Kansas City, Mo. 

The recommendation was adopted and the gentlemen 
named were declared members of the Association. 

The Secretary made a brief oral report, which was 
received and approved. 

The Treasurer reported in writing as follows, and 
on motion the report was adopted by unanimous vote : 

treasurer's report. 

To the Bar AssccioHon of the State of Kansas. 

Your Treasurer begs leave to make the following report: 

Amount on hand at date of last report, Jan. 27, 1906. . 9 43 55 

Amount received from new members 165 00 

Amount received from dues 584 00 

Total 9 782 55 

DI8BUB8BMBNTB. 

Expense of Annual Meeting, including banquet . . . #226 55 

Printing, postage, for Annual Meeting 51 25 

Printing Proceedings 1905 806 tX) 

Postage for Secretary 16 68 

Printing and postage for Treasurer 13 51 

l?7pewriting 10 00 

Total expenditures #62299 

Balance on hand January 29, 1906 # 159 56 

Respectfully submitted, 

J. G. SLONEGKER, Treasurer. 

On motion of R. B. Welch Esq., the following com- 
mittee on nomination of officers was named by the 
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President: R. B. Welch of Topeka, J. D. Milliken of 
McPherson, Frank Doster of Topeka, Silas Porter of 
Kansas City, C. C. Coleman of Clay Center. 

The Hon. S. H. Allen offered the following resolu- 
tion, which was adopted : 

Rbsolved; That a special committee of five be ap- 
pointed by the President to report a general revision of 
the Code of Civil Procedorey eliminating as far as practica- 
ble all arbitrary roles which tend to delay the disposition 
of caoses, determine them otherwise than on their merits, 
occasion nnnecessary costs or inconvenience or require 
saccessive trials of the same issues, and that sach commit- 
tee reduce its proposed amendments to the form of a Bill 
to be presented to the Legislature at its next session, if 
approved by the Association, and that said committee be 
directed to submit its report on the first day of the next 
session of the Association. 

The resolution was discussed by Messrs. Perkins, 
S. M. Porter, Bumham, Slonecker, Rossington, Lewis, 
Allen and others. A vote was taken and the motion 
carried unanimously. The President, in naming the 
committee, said: 

**The committee that the chair is to appoint for the 
purpose of revising the Code is to my mind very im- 
portant. It should be composed generally of lawyers 
living in the city of Topeka who are competent and 
willing to do the work. The geography of the State 
should have nothing to do with the selection. The 
President has decided to appoint as members, S. H. 
Allen, W. H. Rossington, T. F. Garver, J. D. Mc- 
Farland, of Topeka, and A. W. Benson of Ottawa.'' 

On motion of Mr. Garver, one hundred dollars, or 
so much thereof as might be necessary, was appropri- 
ated from the treasury of the Bar Association to defray 
the expenses of the committee in the w^ay of printing, 
postage, etc. 

Adjourned to 2 o'clock. 
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Second Session — Afternoon. 

The Judiciary Committee failed to report, as did also 
the Committees on Legal Education and University 
Law School, and Washburn Law School. 

Here follows the report of the Memorial Committee, 
which was read by the Secretary in the absence of the 
Chairman. It was adopted and ordered printed. 



REPORT OF THE MEMORIAI^ COMMITTEE. 



Thomas N. Sedgwick was bom in Shelby county, 
Illinois, in 1848 and reared and educated in Moultrie 
county, Illinois. He came to Kansas and located in 
Emporia in 1870. He had taught school in his native 
state and after his arrival in Emporia he taught school 
for a short time, during which he was reading law, and 
was admitted to the practice in 1873. During his 
practice in Emporia he was first associated with C. N. 
Sterry Esq., who became later one of the general attor- 
neys for the Santa Fe railroad. Mr. Sterry afterward 
removed to California to act as counsel for the western 
portion of the Santa Fe railroad, and Mr. Sedgwick 
formed a partnership with Honorable L. B. Kellogg, 
afterward Attorney General of the State. Upon Jan- 
uary 1st, 1889, Mr. Sedgwick was tendered the posi- 
tion of general attorney for the Missouri, Kansas & 
Texas Railroad Company, which he accepted and a 
few years later moved with his family to the city of 
Parsons. 

In 1880 Mr. Sedgwick was married to Miss Flora 
Fredrick, who with three children survives him. Mr. 
Sedgwick's death took place upon May 5th, 1905, and 
his funeral at Emporia was largely attended, not only 
by his friends in Emporia but also by a large number 
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who came in a special train from Parsons. The inter- 
esting and impressive ceremonies of the Knight Tem- 
plars was held over his grave, he being a member of 
that organization. As a lawyer he was honorable and 
faithful to the interests intrusted to his care. His du- 
ties as general attorney of a great railroad system were 
very burdensome, but Mr. Sedgwick was a man of 
great industry. He was a close student of the law and 
always abreast of his profession, and his services to 
the great railroad corporation, whose attorney he had 
been for sixteen years, speak highly of his ability. He 
was always in favor of doing that which was fair and 
just and he made friends for his railroad, rather than 
enemies. In politics he was a Republican, but his 
interest in politics never took upon itself the phase of 
a place hunter. The only office he ever held of a poli- 
tical nature was that of county attorney of Lyon coun- 
ty, which he held for six years. Although he devoted 
his entire attention to the law, he never neglected the 
higher duties of citizenship, but was ever ready to 
work with those who were endeavoring to advance the 
best interests of the city where he lived, and of the 
State of his adoption. 

3atf jpratikUn €UfU. 

Hon. Jay Franklin Close was bom at Bellevue, 
Ohio, December 1, 1857. He was reared on an Ohio 
farm and acquired the first rudiments of his education 
in a district school. If in after years he became the 
high-minded and honorable man we learned to recog- 
nize and appreciate, it was the natural result of his 
excellent parentage and his early circumstances and 
training. 

He was graduated from the Ohio Wesleyan Univer- 
sity in 1882, and took up the study of law in the 
offices of King and Sloan in Sandusky, Ohio. He 
moved to Nebraska in 1883, and was admitted to the 
bar in Beatrice in 1884, and settled in Belleville, Kan- 
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sas, soon after. Since that time until his death, his 
biography is a part of the court history of Republic 
county, varied not infrequently by sojourns to Topeka 
to practice before the Supreme Court of this state. In 
his professional career he preferred the law and gave 
heed to naught else. If his friends and business and 
professional associates were sometimes attracted by the 
allurements of speculation, he maintained the even 
tenor of his professional life — practicing law along the 
paths marked out by the great jurists and teachers of 
the law. 

His political ambitions were in harmony with his 
profession. His geniality as a man and his upright 
character as a citizen made him available for public 
service. He was president of the board of education 
in his home town for many years. He served Repub- 
lic county eight years as County Attorney. His first 
period of service in that capacity was for four years, 
then a voluntary retirement for two years, and then a 
return of four years — the last two elections being at a 
time when the control of Republic county political 
affairs was in the hands of a strong and determined 
opposition and the party of Mr. Close's affiliation was 
in the minority. In 1903, he was appointed Assistant 
Attorney General, the duties of which office he dis- 
charged efficiently and acceptably until his death. 

As a lawyer he was reaching the full measure of his 
capacity. His careful education and preparation for 
the law, his twenty years practice in the courts, to- 
gether with his high ideals, gave promise that he would 
ere long have compelled recognition as one of the fore- 
most lawyers of the state. To his friends and acquaint- 
ances all this was evident, but his natural modesty hid 
from the public to some extent the superior qualities 
of the man. 

In the midst of a useful career, when his sun of life 
had hardly passed the meridian, in the full strength of 
his manhood, so excellently equipped to play an hon- 
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orable and useful part in public service and in private 
life, and when so much needed by his family, and he 
so willing to perform every duty as friend, neighbor, 
husband, father, lawyer and citizen, the summons 
came and with a sigh but without a fear, on July 13, 
1905, Jay Franklin Close passed out from the midst of 
the life that now is, a young man honored and beloved 
by those who knew him. 

He sleeps in Belleville Churchyard, and Justices of 
the Supreme Court, and the foremost men of the 
state, in law, in politics and in business life, attended 
the funeral in honor of his memory. 



Edwin Wilbur Cunningham was bom at Clarksfield, 
Ohio, August 31, 1842. In 1862 he enlisted in the 
101st Ohio infantry and served as a private soldier 
over a year. He attended Baldwin university at Berea, 
Ohio, and Hillsdale College in Michigan at which 
place he graduated in 1866. He was engaged in 
school work at Milan, Ohio, and at Urbana, Illinois. 
In June, 1869, he was admitted to the bar at the latter 
place and moving to Kansas he arrived at Emporia 
July 6, 1869. In 1870 he formed a partnership with 
Hon. J. J. Buck under the firm name of Buck & 
Cunningham. For two terms he was police judge of 
the city of Emporia and for six years probate judge of 
Lyon county, being first elected in November, 1872. 
In January, 1901, he was appointed as one of the 
supreme judges of the state of Kansas. In 1902 he 
was elected for two years, and in 1904 was re-elected 
for six years. He died August 16, 1905, in Boulder, 
Colorado, where he had gone on account of his health. 
He left surviving him a wife and five children. No 
better testimonial as to his work and character can be 
found than in the address of Chief Justice Johnston 
who said, among other things : 

**When death entered the court for the second time 
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in its history and took our brother from the bench, the 
court and the profession sustained a loss which cannot 
easily be measured. For more than a third of a cen- 
tury he was actively engaged in the practice of the law 
and his professional career was marked by close appli- 
cation, steady growth and a high sense of the moral 
obligations which rest upon a lawyer. During that 
time he appeared frequently in this court in varied -and 
important litigation and his learning, integrity and 
fairness gained for him the confidence of the court, the 
respect of his opponents and the esteem of all. His 
reputation as a lawyer extended far beyond his place of 
residence, and when the membership of the court was 
increased by constitutional amendment, the governor, 
himself a lawyer who understood and appreciated the 
functions and dignity of the judicial office, named 
Judge Cunningham as one especially fitted for the 
place — an appointment which was twice ratified by the 
people at the polls. It is a striking fact and one which 
illustrates the vicissitudes of life, that of the seven 
judges who constituted the reorganized court in 1901, 
only two remain on the bench. 

''His was a fine quality of moral courage and, while 
he greatly desired to have the esteem and confidence of 
the people, public clamor or fear of results could not 
move him from the path of duty, nor drive him into a 
course that would be in conflict with his conscience and 
judgment. He never shrank from the consequences of 
a decision and was even willing to share responsibility 
for some in which he did not participate. Shortly 
before his death a case of great public interest was 
determined which provoked some criticism, and he sent 
a heroic message from the sick bed in the mountains, 
saying that the judgment of the court accorded with 
his own and that he wished the public to know that he 
was willing to assume the responsibility of making it.^^ 
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Alfred L. Redden was bom near Bridgeville, Sussex 
county, Delaware, December 19, 1844. He was the 
son of William O. and Margaret Redden and came of 
one of the oldest, most influential and respectable fam- 
ilies of that state. He served in the army of the 
United States as sergeant in the Second Delaware regi- 
ment of infantry. He began reading law under 
Attorney General Moore at Georgetown, Delaware, 
where he practiced from 1867 to 1870. He then moved 
to El Dorado, Butler county, Kansas, and resided there 
until 1896, removing to Topeka shortly after his mar- 
riage in 1895. He served Butler county as county 
attorney for a term in 1872, was state senator from 
that district from 1884 to 1887, was delegate to the 
Republican national convention at Cincinnati in 1876, 
was vice-president of the Republican state convention 
in 1878, and was on its executive committee that year; 
was temporary chairman of the Republican state con- 
vention in 1880 ; was made regent of the State Agricul- 
tural college in 1882 ; was a member of the Republican 
State Central committee in 1889, called the Republican 
state convention to order and presided over its deliber- 
ations until organized in 1884, and was appointed in 
1887 judge of the Twenty-sixth judicial district. He 
was president of the Exchange National bank of El 
Dorado from 1884 to 1896. On removing to Topeka 
he established himself in the practice, the firm just 
prior to his death being Redden, McKeever & Gilluly. 

Mr. Redden was well known and considered one of 
the strongest lawyers of the state, and his untimely 
death left a vacancy quite difficult to fill. 



Otto G. Eckstein was bom in Hanover, Germany. 
His father was a man of civil importance and in the 
revolution of 1848 was associated with Carl Schurz. 
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The family afterwards removed to Washington City, 
where the father died when Otto was fourteen years of 
age. Afterwards when Carl Schurz was made secre- 
tary of the Interior Otto was given a place in the 
Bureau of Pensions where, working at his clerkship 
during the day he attended school at the Columbian 
University, from which he graduated. He afterwards 
entered Georgetown University, studied law and grad- 
uated two years later. He was admitted to practice in 
the District Court of Columbia, but afterwards came to 
Wichita in 1887, where he established himself in his 
profession. Since then his rise has been steady and 
pronounced until at the time of his death he enjoyed a 
very successful practice. Mr. Eckstein has been hon- 
ored frequently with the confidence of the public, serv- 
ing in various public offices. In 1895 he was sent to 
the state legislature where he served with ability and 
distinction. Mr. Eckstein had the gift of oratory and 
possessed fine dramatic talents, and often while a mem- 
ber of the legislature, upon Sundays, would give 
Shakespearean readings to his fellow members and 
their families assembled in the hall of the House of 
Representatives. He spoke fluently both languages, 
the German and the English. He was an able lawyer, 
industrious and obliging, and devoted to the interests 
of his clients and at all times courteous to his associ- 
ates. He was forty-one years of age on the 12th day 
of last May. Mr. Eckstein was married in July, 1900, 
to Miss Helen M. Aheme. His domestic life was 
most devoted and happy. Mr. Eckstein was a member 
of the Plymouth Congregational church of Wichita, of 
which Rev. C. S. Sergeant was the pastor. The death 
of Mr. Eckstein, the result of a surgical operation, 
took place in the afternoon of October 21, 1905. His 
funeral was largely attended, and Governor Stanley 
and other prominent citizens passed generous and 
thoughtful eulogies upon his upright life and conduct, 
and he will be long remembered as a generous, capable 
and upright man. 
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^^tmaft J&. mall 

Thomas B. Wall was a native of Cumberland county, 
Illinois, where he was born in 1856. He received his 
education at McKendree college at Lebanon, Illinois, 
where he also studied law. He began the practice of 
his profession at Wichita where he became associated 
with Hon. W. E. Stanley in 1879. 

In the study of law at McKendree he thoroughly 
familiarized himself with the text of Blackstone so that 
it was said of him that he could repeat almost the 
whole of Blackstone from memory. He thus became 
thoroughly grounded in the principles of the Common 
Law, which served him well throughout his profes- 
sional career. He was a devoted lover of good books 
and was widely versed in literature. He had no love 
for an ^'easy case" but delighted in that kind of legal 
battle which is fought out inch by inch. He rejoiced 
with his victorious, and sympathized with his defeated, 
antagonist. In his intercourse with his professional 
brethren he was generous, fair, obliging and faithful to 
his word. As a trial lawyer he attained great success ; 
as a counsellor he was sought and trusted. He served 
as district judge from his 27th to his 30th year, filling 
the position to the satisfaction of the bar and people, 
and leaving it with the unsullied name of an incorrupt- 
ible judge. He was referee in bankruptcy by the 
appointment of Hon. C. G. Foster, United States dis- 
trict judge for a period of six years and demonstrated 
high quality as an administrator. He was ever a 
helper of young men, in and outside of his profession. 
As a citizen he was public spirited, and progressive 
and charitable. As a friend he was loyal through evil 
as well as good report. He belonged to no church or 
secret order. His profession was his lodge and his 
club. His death took place in Los Angeles January 
14, 1906, and his funeral in Wichita was attended by a 
very large concourse of his friends. 
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The President, the Hon. Charles W. Smith, then 
read his annual address entitled, *'The State and the 
Corporation," which will be found in its proper place 
following these minutes. 

Ernest B. Conant Esq., Dean of the Washburn Law 
School, read an address on '*The Case System," which 
will be found in its proper place following these 
minutes. 

Adjourned to 8 o'clock p. m. 



Evening Session^ 8 6^ clock. 

The Hon. James M. Johnson of Kansas City, Mo., 
judge of the Court of Appeals for the Western District 
of Missouri, delivered the Annual Address to an audi- 
ence which filled the court room, the subject being 
''New Models." It will be found in its proper place 
following these minutes. 



SECOND DAY. 

Wednesday^ January 31^ 1906 j 10 6^ clock a. m. 

The meeting was called to order promptly on the 
hour set. 

F. T. Burnham Esq., acting chairman of the Com- 
mittee on Amendments to Laws, submitted the follow- 
ing report, which was read, and on motion after 
considerable discussion was received and filed : 

REPORT OF COMMITTEE ON AMENDMENT TO LAWS. 

Mr. President : While it is without doubt true that 
many of our laws might be improved by amendments, 
yet it may well be questioned whether it is not better 
for us to follow and obey the laws we have rather than 
experiment with others the results of which cannot 
well be foreseen. There is probably not a member of 
this Bar Association who does not have in mind one or 



Digitized by 



GoogI( 



Minutes 21 

more clianges which he thinks ought to be made in our 
statutes, but if all these changes should be perfected 
by amending existing laws where possible, and where 
snch a course should not seem practicable, by the 
enactment of entirely new chapters, the laws as thus 
remodeled would be far short of perfection, and at the 
next session of the legislature bills without number 
would without doubt be introduced providing for fur- 
ther changes, and this would continue so long as legis- 
latures might be chosen to frame laws. While it is 
not the purpose of your committee to recommend that 
no changes be made, and that henceforth the laws of 
Kansas be and remain as unchangeable as the laws of 
the ancient Medes and Persians, yet it is our belief 
that the interests of the people of the state would be 
better subserved and protected by the enactment of a 
less number of new laws and amendments to existing 
statutes, and the exercise of greater care in the passage 
of bills providing for statutory changes. It seems to 
us that there should exist a happy medium between the 
practice of the ancients and that apparently followed in 
progressive Kansas. We believe that a proposed law 
should be fully and carefully considered, discussed, 
criticized and reviewed before being permitted to be 
placed upon the statute books of the state. Theoreti- 
cally, every one is presumed to know the law, and he 
who ignores it does so at his peril. Practically, what 
the law really is depends to a great extent upon guess- 
work, and is not finally determined until the court of 
last resort has given its opinion, and while that opinion 
is infallible and cannot be questioned, it is also true 
that those who thought differently at the beginning 
cling tenaciously to their original belief, although com- 
pelled to bow submissively to the law as decreed by the 
courts. 

While hasty changes in the law generally ought to 
be condemned, this condemnation ought to be espec- 
ially emphatic when it is sought to change the Code of 
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Procedure. It is without doubt true that some changes 
could be made which would be in the nature of im- 
provements, but on the whole is it not better to retain 
the methods of practice with which we are reasonably 
familiar than to experiment with something which will 
remain more or less indefinite and uncertain until in 
the course of time it has been construed by the higher 
courts? Notwithstanding any protests which may be 
made, however, modifications and changes will con- 
tinue to some extent in the future, and probably the 
most that we can hope for is a sufl&cient amount of con- 
sideration from the law-making power to expunge from 
future enactments that stereotyped phrase so often 
found at the end, ^'This Act to take effect and be in 
force from and after its publication in the official state 
paper." Very seldom, indeed, is there need for such 
hasty action as to require a law to take effect immedi- 
ately, and it is never necessary when the new law or 
amendment to an old one relates to the method of pro- 
cedure in our courts. Under no circumstances should 
any enactment changing or in any manner modifying 
the method of procedure take effect until at least three 
months have elapsed after the publication of the act in 
the Session Laws. That period would give attorneys 
and others an opportunity to become familiar with the 
new statute and its provisions prior to the time desig- 
nated when it should become effective and people could 
be governed accordingly, while under the present plan 
of hasty passage of ill-considered bills, and their 
immediate publication, perhaps in obscure portions of 
one certain paper, and only one, in the whole state, 
valuable rights are often sacrificed and there is a possi- 
bility of much damage being sustained by litigants, 
and attorneys held blamable when in fact they were 
not at fault. 

We might go on and cite instances, but believe it is 
unnecessary, for every practicing attorney can call to 
mind when, to say the least, he has been annoyed and 
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vexed almost beyond endurance upon learning that 
some law had been changed and become effective when 
he was not looking and had his back turned. 

While, as above remarked, we might suggest a long 
list of laws which we would like to see passed by the 
next legislature, we believe it will be for the best inter- 
ests of the people of the state to struggle along under 
the laws we now have, and enforce them to the best of 
our ability, rather than indulge in further experiments 
of doubtful value. We are sure we can be fairly happy 
with what we have, provided that an index is appended 
which will tend to assist in discovering the various 
subjects instead of concealing them ; and in closing we 
cannot refrain from remarking that the General Laws 
of 1862 were indexed in an admirable manner, but the 
person who prepared that index presumably died and 
his successors in neglecting to adopt his plan have 
caused much profanity among the members of the bar 
of Kansas for more than a third of a century. 

While this report is perhaps out of the ordinary, we 
feel that it is time for the legislative mill to grind 
more slowly, and that further changes in existing laws 
should be recommended with caution and approved 
only after the most careful and painstaking investiga- 
tion. While existing laws are far from perfect, let us 
rather '^endure the ills we have than fly to others we 
know not of." F- T. Burnham, Chairman. 

Lucius H. Perkins Esq., secretary of the State 
Board of Law Examiners, submitted the following 
report in writing, which was approved and adopted : 

REPORT OF STATE BOARD OF LAW EXAMINERS. 

To the Bar Association of the State of Kansas: 

The writer has been so often before this association 
and has spoken so frequently in public meetings in 
this and other states on the subject of Bar Associations 
in general and the work of the State Board of Law 
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Examiners ol Kansas in particular that he is beginning: 
to have grave misgivings lest you may became weary 
of the whole m^atter. Therefore it is with diffidence 
that a further word is offered now, and in order that 
the blame may rest where it belongs, let it be distinctly 
understood that this report is offered solely because the 
secretary of this Bar Association, in the exercise of his 
real or assumed prerogative, demanded it and put it 
upon the program. 

Since the last meeting of this association the legis- 
lature has amended the law to conform to the sugges- 
tions that have twice been made to this association in 
the previous rei)orts of this board. At the last session 
of the legislature it seemed to be assumed that this 
work was now established and had become a part of 
our permanent institutions, and that the men who were 
primarily responsible for its success knew what was 
wanted, and therefore the legislature passed the bill 
prepared by the secretary of the board amending the 
law as it now stands. 

The members of the board believe that the present 
law will meet all requirements for many years to come. 
Under the powers conferred upon the Supreme Court 
we see nothing to hinder the development of the best 
plan that can be inaugurated in any state for the con- 
duct of bar examinations. We are glad to tell you 
that ours is probably the most elastic law in force in 
any state. Numerous states have attempted to put 
into the statute a vast amount of detail which ought to 
be left to the Supreme Court. No law can be con- 
structed in advance that will anticipate every contin- 
gency that may arise in the evolution of a new subject, 
but by leaving all the details to the Supreme Court 
every issue can be met as it arises, and if a certain 
method proves inadequate, or if we outgrow some plan 
that seemed adequate when it was adopted the Supreme 
Court can change the rule and make it conform to the 
plan that experience proves to be the best. Thus the 
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system can grow, like an unwritten constitution, and 
if any excellence is evolved anywhere, or any plan or 
method superior to our own, we can incorporate it, and 
thus keep abreast of the highest ideals in the work and 
develop it up to the highest standards that are attained 
in any state. 

Certain important changes have been made in the 
rales of the Supreme Court since the last meeting of 
this association. The October term has been abolished 
and only two terms of examinations will be held in 
future. The fee of applicants for examination has also 
been increased from ten to twenty-five dollars. It was 
hoped that by these changes the work might be made 
self-supporting and that the debt, accummulated during 
the first two years, might in time be worked ofif, but it 
is doubtful whether this will ever come to pass. 

The wisdom of abolishing the October term of exam- 
inations has been proved by the fact that there was no 
substantial increase in the number of applicants at the 
present January term. To be more exact, there were 
only eleven applicants who qualified for the examina- 
tion of this January, although no examination was held 
in October. Of these, three were old practitioners 
coming from other states who qualified under Rule IX. 
There were only eight who took the written examina- 
tion ; seven of them passed and were admitted to the 
bar, and one failed. 

It is highly probable that in the course of another 
year it will be found that one annual written examina- 
tion will accommodate all students who are preparing 
for the bar. Under the wise provision of Rule IX, 
which relates to practitioners coming from other states, 
it does not become necessary to hold a written examin- 
ation for them. They are required to present the same 
credentials as our own students. They must make a 
showing in regard to their preliminary and legal edu- 
cation and they must make the fullest possible showing 
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as to moral character, and the history of their lives 
during the preceding five years. All these things 
having been shown to the satisfaction of the board it 
only remains to ascertain that they are bona fide law- 
yers, coming to this state for the purpose of engaging 
in the practice of their profession, and that they have 
been engaged in the active practice in other jurisdic- 
tions for the three preceding years. It would be a 
matter of small expense to hold two meetings a year, 
at times remote from the regular June examination, 
for the purpose of passing upon those applicants who 
are able to qualify under Rule IX. These would be 
one-day sessions of the board requiring no special pre- 
paration and putting the state to no expense for print- 
ing and it is probable that a recommendation will be 
made by the board that the plan be further changed so 
that only one annual written examination shall be held, 
in the month of June, and two other sessions for the 
accommodation of those who qualify under Rule IX. 
These one-day sessions would probably be held in Feb- 
ruary and October of each year. Of course the board 
would have power to hold a special session whenever it 
seemed necessary, but it is far better to have fixed 
times for these meetings and require applicants to 
adapt themselves to those times ; otherwise every man 
who wanted to be admitted to the bar would .insist that 
an exception be made in his important case and that a 
special examination ought to be held to accommodate 
him. Manifestly this cannot be done. The members 
of the board are all busy men. Everyone of them is 
carrying a full load, besides this public service, and 
not one of them would leave his office for any private 
client, for the compensation that is offered for this 
board work, even though there were a fair prospect 
that it would be paid. 

If bar examinations, under modem methods, were 
not a science so far removed from a practitioner's duties 
that no lawyer is fitted for the work without special 
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and laborious preparation, I should recommend that 
the services of the members of the board be entirely 
gratuitous and that the Supreme Court make an order 
that the duties be performed by the members of the 
State Bar Association in alphabetical order ; in other 
words that we have a series of progressive high-five 
examinations. Just take the roster of this association 
and begin with A., and check off five members to hold 
the next examination, and five for the next, and so on 
till the honors have been passed down through the 
whole list. This would be not only highly entertain- 
ing but possibly instructive and would result in the 
diffusion of a large amount of information and experi- 
ence among the members of this association. 

The board system which is still in the process of 
development and evolution, is slowly but surely extend- 
ing throughout the whole country. Our neighbor 
Missouri is one of the last to fall into line, and is frank 
to acknowledge that the general meeting of the boards 
held in St. Louis during the World's Fair was the 
immediate cause of bringing the matter to a successful 
issue in that state. 

I have no revised figures showing the exact number 
of states that have adopted the system since our last 
report, but I know of at least three or four which have 
applied to us for information about starting their work. 

I have such great faith in the ultimate value of this 
movement, not only to the profession, but to the whole 
people, that I ask no other reward for my small service 
than that when I am dead you may write upon my 
head-stone : 

**Here lies the father of the board system of bar 
examinations in Kansas. '^ 

Lucius H. Perkins, 
Secretary State Board of Law Examiners. 

W. R. Biddle Esq., of Ft. Scott read a paper on 
'*The Ethics of the Profession;" John C. Ruppenthal 
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Esq., of Russell read a paper on *' Election Reforms — 
The Trend Toward Democracy;" S. M. Porter Esq., 
of Caney read a paper on '*Laws and Legislation to 
Protect Our Oil and Gas Interests." All of these 
papers will be found in their proper places following 
these minutes. 

Adjourned to 2 o'clock p. m. 



Afternoon Session^ 2 o^ clock, 

William H. Rossington Esq., chairman, asked 
leave to present the following belated report on the 
Washburn Law School, which was adopted : 

REPORT OF committee ON WASHBURN LAW SCHOOL. 

To the Bar Association of the State of Kansas: 

The School of Law of Washburn college is now in 
the third year of its history. It enrolled about forty 
students in each of its first two years and this year it 
numbers about fifty students. Its faculty has remained 
practically permanent since the beginning. The 
school will graduate its first class next June, the class 
numbering about fifteen, one-third of whom are already 
members of the bar. At the opening of the school, 
three years ago, the library numbered about fourteen 
hundred volumes, being the gift of two well-known 
attorneys. Since then additions have been made by 
gift and by purchase of many valuable reports and 
text books, so that the school owns between two thous- 
and and twenty-five hundred volumes, and in addition 
to this a valuable collection of about one thousand 
reports and text-books have been loaned to the school 
by a well known Topeka lawyer, making in all about 
thirty-five hundred volumes on the shelves of the read- 
ing room. At the meeting of the American Law 
School Association, a branch of the American Bar Asso- 
ciation, held at Narragansett Pier last August, the 
school was represented by the Dean and by Professor 
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Slonecker and was admitted to membersliip, placing it 
on equal standing with the leading schools in the 
country, W. H. Rossington, Chairman. 

Addresses were delivered by William H. Rossington 
Esq. of Topeka, subject, **A Wilderness of Single 
Instances" ; by the Hon. Frank Doster of Topeka, 
subject, *^An Appeal to the Tavern"; by George J. 
Benson Esq. of El Dorado, (the most meritorious of 
the papers of the Senior class of the State University 
Law School in contest for this honor) subject, *' Fed- 
eral Control of Life Insurance" ; by Justice Charles B. 
Graves of Emporia, subject, **How Cases are Consid- 
ered in the Supreme Court," All of these addresses 
may be found in their proper places in these Proceed- 
ings, following the minutes. 

R. W. Turner Esq. offered the following resolution 
in writing, which was adopted and referred to the com- 
mittee heretofore appointed on Revision of the Code : 

Rbsolvbd: That it is the sense of this Bar Association 
that the laws of descent and distribution of this state 
should be so amended, as to provide, that any person who 
shall hereafter kill, or conspire witii another to kill, or 
procure to be killed, any other person from whom such 
person so killing or conspiring to kill, or procoring said 
killing, would inherit the property, real, personal or mixed, 
or any part thereof , belonging tosnch deceased person at 
the time of death, or who would take said property by 
deed, will, or otiierwise, at the death of the deceased, shall 
forfeit all right, interest and estate in, and to said property 
and the same shall go to such other persons as may be 
entitled thereto by the laws of descent and distribution, or 
by will, deed, or other conveyance duly executed by the 
deceased in his or her life time; provided that this act shall 
not apply to any such killing as may be done by accident 
or in self defense, and that all laws or parts of laws in con- 
flict with the sense of this resolution be rei>ealed." 

I. O. Pickering Esq., of Olathe, proposed an amend- 
ment to section 8 of the law of Descents and Distribu- 
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tions, being section 2510 of the General Statutes of 
1901, to make it read as follows: 

One-haH in valne of all the real estate in wbioh the has- 
bandy at any time during the marriage, had a legal or equit- 
able interest, which has not been sold <m exeoation or other 
jadidal sale, and not necessary for the payment of debts^ 
and of which the wife has made no conveyance, shall, under 
the direction of the probate court, be set apart by the ex- 
ecutor as her property, in fee simple, upon the deatii of 
the husband, if she survives him: I^vidbd, That the 
wife shall not be entitled to any interest, under the provis- 
ions of this section, in any land to which the husband has 
made a conveyance, when the wife, at the time of the con- 
veyance, is not or never has been a resident of this state. 
Continuous cohabitation as husband and wife is presump- 
tive evidence of marriage, for the purpose of giving the 
right aforesaid: And pbovidbd fubthbb. That the 
grantee in such conveyance by the husband shall be a pur- 
chaser in good faith for value and without actual knowl- 
edge of the existence of such wife. 

On motion the proposed amendment was referred to 
the committee on Amendment to Laws. 

Rezin lams Esq., of Clay Center, made a few re- 
marks in the nature of a suggestion touching the de- 
ficiency now owing to the State Board of Law Examin- 
ers which was referred to the committee on Revision. 

REPORT OF COMMITTEE ON NOMINATIONS. 

The Committee on Nominations made the following 
report : 

For President, Lucius H. Perkins, of Lawrence. 

For Vice-President, William P. Dillard, of Ft. Scott. 

For Secretary, Delbert A. Valentine, of Topeka. 

For Treasurer, John G. Slonecker, of Topeka. 

For Executive Council — R. B. Welch of Topeka, 
Chairman; P. J. Galle, James W. Finley, C. M. Wil- 
liams, Charles W. Burch. 

For Delegates to American Bar Association — Chas. 
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W. Smith, Frank Doster, F. L. Williams. (Dele- 
gates may choose their own alternates.) 
Respectfully Submitted, 
(Signed) R. B. Welch, 

John D. Milliken, 
Frank Doster, 
Silas Porter, 
C. C. Coleman. 

On motion the report was unanimously adopted and 
the gentlemen named declared elected to the respective 
oflSces. 

After thanking and congratulating the Executive 
Council for its good work, the President declared the 
association adjourned sine die. 



In due time the president-elect, Lucius H. Perkins 
Esq., of Lawrence, announced the necessary commit- 
tees under the constitution, as follows : 

Judiciary Committee — C. A. Smart, Chairman, 
Ottawa ; Wm. L. Burdick, Lawrence ; Henry F. Mason, 
Garden City; F. L. Williams, Clay Center; John S. 
Simmons, Dighton. 

Amendments to Laws — J. B. Larimer, Chairman, 
Topeka; James F. Getty, Kansas City; W. B. Ham, 
Stockton; Wm. E. Hutchison, Garden City; W. T. 
McCarty, Emporia. 

Memorial Committee — Chiles C. Coleman, Chair- 
man. Clay Center; Wm. E. Higgins, Lawrence; C. S. 
Gleed, Topeka. 

Legal Education and University Law School 
— Silas Porter, Chairman, Kansas City; W. D. Atkin- 
son, Parsons; Chas. D. Welch, Coffeyville; J. W. 
Green, Lawrence; J. T. Pringle, Burlingame. 

D. A. Valentine, Secretary. 



Digitized by 



GoogI( 



THE BANQUET. 

HOTEL THROOP, TOPEKA, JANUARY 31, 1906. 

9 O'CLOCK P. M, 



'*ThiB ii%ht I hold an old Aceaitoin'd femt. 
Whereto I haye invited many a gaest 
Saoh as I lover" 

**Tm try thy eloquence now tie tfane " 

^Antony and Cleopatra. 

Magister Convivii, W. P. Dillard. 

The Country Lawyer , F. S. Jackson 

''Row shall I then begin, and where oonclade, 
To draw a fame so tmty oirealarf " 

— Dryden. 

Contingent Fees H. F. Mason 

''So perplez'd a tongae that wonld not wag, 
Nor scarce lie still withomt a fee." 

—Ben Jonson. 

The Mugwump R. W. Turner 

"The devil take one party and his dam the other.** 

—Merry Wives of Windsor. 

Precedents /. 5. West 

** Twill be recorded for a precedent; 
And many an error by the same example 
wm msh into the state.'* 

—Merchant of Venice, 

The Attorney for the People Harold T. Chase 

*'BQt I have words, 

That should be howl'd oat in the desert air.** 

—Macbeth. 



"If we do meet again, we smile indeed, 

If not, 'tis tme this parting was well made.** 

— Jnlins Onsar. 
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ADDRESSES. 



THE GOVERNMENT AND THE 
CORPORATION. 

Presidenfs Annual Address. 
HON, CHARLES W. SMITH, STOCKTON. 



Government is the outgrowth of the needs of the 
people ; th^ corporation of those of commerce. In the 
beginning of the social life commerce was limited to 
barter and neighborhood traflSc. The wants of each 
community were few, because the means of supplying 
them were few. Here all men were producers who 
consumed most of their own products. As production 
out-ran the actual needs of the producer, thus leaving 
a surplus, the necessity of disposing of that surplus 
arose, and this was the beginning of trade. While 
trade was limited to narrow limits it was easy to carry 
it on by individual efforts and limited capital. As it 
grew the demand for the combined efforts of men and 
mpney became imperative. The first form of such 
combination was that of partnerships. These soon 
became inadequate for the enlarged demand for com- 
mercial facilities, and out of this demand came the cor* 
poration. Thi^ was a person in the eye of the law, 
ideal, existing only in contemplation of the law, but 
possessing the attribute of continuing existence. The 
creation of the corporation gives to the diversified ele- 
ments of its orgs^nization a oneness that enables it to 
act as a natural person, while at the same time it 
makes the transfer -of its property easy without endan- 
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gering the identity of the corporation itself. It also 
limits its financial liability to its own property ; for, if 
it were a person, why should the property of any other 
person be liable for the payment of its debts? Pos- 
sessing these powers and privileges it became a fit 
instrument in the commerce of the modern world. 
Indeed, without some business device like the modem 
corporation, trade, in its magnitude and importance as 
now would have been impossible. To destroy the cor- 
poration and put nothing equally good in its place 
would be detrimental to the growth of our social insti- 
tutions. The danger is not from the corporation 
because it is sticky but the danger is in its management. 

Preceding the institution of corporations, of course, 
came government. Government is the only authority 
that may, or should have power to do those things 
which are necessary for the very life of the state. It 
alone must have the right to preserve the peace, to 
declare war, or enlarge or contract the limits of the 
national domain. The things which are not essential 
that it should do to preserve the National life or the 
National honor, though they may be of public concern, 
the Nation may or may not do as it decides upon. 
Such powers as the building of railroads, the carrying 
on of commerce belong to the latter class of duties. 
While it is the duty of the Nation to see to it that the 
country is supplied with highways and the means of 
carrying on its commerce, it may delegate this power 
to incorporated bodies of men. When it does this the 
body is possessed of a public function, and must be 
subject to public supervision over its business. Under 
our laws the natural person is free to act as he sees fit, 
so long as he does not trespass upon the equal right of 
others. He may do business when and where he will, 
and may do it in his own way, limited as stated only. 
On the other hand the corporation gets its sole power 
to live from the law, and therefore, it can act only as 
authorized by the law. The corporation is a creature 
of vast power either for good or for evil. It will be for 
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g:ood if its powers are fairly and honestly administered ; 
if they are not, its power will bring only evil to the 
State and its citizens. Since these bodies exist only 
by the grace of the State it is the privilege of the State 
not only, but its duty to see that these powers and 
privileges are fairly used. 

This duty the State can no more yield than it can 
yield the power to enforce its own laws. What control 
may legally be exercised over corporations by the State 
is a matter of law; what it should exercise, is a matter 
of policy. That it should exercise such control as is 
within its constitutional right in the interest of all the 
people, certainly will not be denied. No man nor set 
of men, acting in their own interest, will act so wisely 
and fairly as to give to each, even the lowliest, full 
justice at all times. No Nation, even, will be wholly 
just in its dealings with the world unless it is restrained 
either by the power of the opinion of the world or by 
the fear of its superior strength. So it is that power 
must always be restrained in the interest of human 
rights. Paradoxical as it may seem, both National 
and individual strength of character lie in curtailing 
the power of each. National weakness comes of too 
great power of the Government on the one hand, 
whether that power is used by the Government itself, 
or by some corporation acting in its place; and too 
great weakness of the individual on the other. It is 
the province of law to guarantee that there shall be 
neither. 

Power lives on power, and grows by what it feeds on, 
while weakness, starving, still survives, and breeds 
weaker weakness still. While the corporation is not a 
thing of very recent birth, its many ways of evading 
law and wronging the public have been invented by the 
high financiers of modem days. The watering of its 
stock; tramping from State to State and tramping 
upon the laws of each with never an abiding in the 
home of its creation ; its throwing its interests into the 
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hands of trustees to be by them voted and its business 
managed at their pleasure for the purpose of suppress- 
ing competition among corporations, are inventions of 
recent years. It is said that Jacob made a fortune by 
watering stock, but he did so as an individual and not 
as an ideal person, though he did it for the possession 
of such a person. That he was tricked into working 
twice seven years for Rachel, is matter of justification 
of his act in increasing the number of spotted cattle at 
the expense of Laban. Then, too, there is this to be 
said in his behalf, the stock he obtained by his water- 
ing process he kept himself, and did not attempt to put 
them off onto the innocent, inferior as they must have 
been. 

But what are some of the legal relations of the cor- 
porations to the State? And what some of the obsta- 
cles in the way of an easy solution of the corporation 
problem as presented today? 

In the first place we have forty-six sovereign powers 
with the right to create and deal with them. Each 
State has plenary power to create corporations to do 
domestic business ; and also power to authorize them 
to do inter-state business when not prevented from 
doing so by the action of the Federal Congress. They 
may create them on such terms, and enable them to do 
business under such regulations as each State may 
decide upon. As to domestic business purely they are 
under the control of the State, and under the sole con- 
trol of the Federal Government in the matter of inter- 
state business, when Congress chooses to act upon such 
business. A corporation has no inherent power to 
engage in business outside the State of its creation. It 
is by the grace of the foreign State alone that it may 
do so. There is this exception to the rule : No State 
may refuse a corporation, chartered in another State 
for the carrying on of inter-state trade, the right to do 
such business within its boundaries. To attempt to 
do so is held to be an unjust interference, on the part 
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of the State, with inter-state commerce. (141, U. S. 
47,) (96 U. S. !•) Neither can a State tax a corpora- 
tion on its inter-state traffic, although it is creatwl by 
its own laws, (141 U. S- 196) . Nor can it tax an 
agent of a corporation engaged in inter-state trade who 
is domiciled and doing business in a State in which the 
corporation does not actually run its road. Neither 
will the courts determine the question whether or not 
the agent is actually bringing business to the corpora- 
tion. It is enough that the corporation is actually 
engaged in inter-state commerce, and that the agent is 
soliciting such business for it in the foreign State. 
(136 U. S. 104.) A State can not fix a rate for which 
a corporation engaged in inter-state transportation 
must carry persons or things, which are subjects of such 
traffic. Neither can it absolutely fix a rate for the 
carrying of persons or things wholly within the State. 
(169 U. S. 466.) These cases show with what jealous 
care the Federal Supreme Court guards the exclusive 
power conferred on Congress by the Federal Constitu- 
tion to control commerce among the States. They 
also show how careful must be the State Legislatures 
in passing laws for the regulation of transmission com- 
panies if they are to keep within their constitutional 
powers in doing so. Since a State can create corpora- 
tions for the purpose of doing domestic business and 
may give to them such powers and privileges as it 
deems best, it can create monopolistic corporations, 
and neither the Federal Government nor the other 
States can in any way prevent it; and since these 
domestic corporations can engage in inter-state busi- 
ness, if authorized to do so by their charters, and not 
prohibited by any Federal law; and since the other 
States can not interfere with the inter-state business of 
such corporations they may create a monopoly of man- 
ufacture at home and ship the monopoly-made product 
into all the states and seU it at their own price. Thus 
may the i)eople of one State be powerless to control a 
monopoly created in another State. 
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The sugar trust, which is a New Jersey corporation, 
was prosecuted some time back for violating the Sher- 
man anti-trust act. The evidence showed that it had 
created a monopoly in the manufacture of sugar, and 
intended to sell its product in all the states, but the 
Supreme Court of the United States decided that it was 
beyond the reach of that act inasmuch as its restraints 
were only upon the manufacture and not upon the dis- 
tribution of the product as an article of commerce. 
This decision leaves the power of the manufacturing 
corporation to create a monopoly within a State, if the 
State permits it, apparently beyond control, unless 
Congress can take to itself the sole power to incorpor- 
ate such corporations or can refuse it the use of the 
mails in prosecuting its business. Whether it can or 
can not do so I shall consider later on. It undoubt- 
edly can prohibit any State from chartering a corpora- 
tion for the doing of inter-state business, or what 
would amount to the same thing, it can require any 
such corporation to incorporate under Congressional 
law, and regulate it under the Federal police power. 
As the States cannot interfere with the freedom of 
inter-state trade neither can they interfere with foreign 
trade ; and as Congress possesses the sole power over 
foreign commerce that it does over inter-state domestic 
commerce, so, also, it could permit a corporation char- 
tered in a foreign country to do business in the states, 
and they would be impotent to prevent it. From all 
these considerations it is evident that under the system 
of control as now practiced there must be the greatest 
harmony of policy and of law, as between all the states 
and the Federal Government, if regulation is to be of 
practical avail. 

What can be done to improve the situation? This 
is the legal problem. What should be done to improve 
it? This is the political problem. That the condi- 
tions must be changed if adequate relief is to come, and 
the great overmastering trusts are not to dominate the 
business world and control the social life appears to be 
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self-evident. It is no answer to the anxious to say 
that these great industrial corporations are instru- 
mental in cheapening production ; for while they are 
doing this they are also cheapening men. This effort 
to cheapen all things may result in weakening all men. 
To make employers of the very few and employees of 
the many, is to destroy individual initiative and indi- 
vidual interest and this is to weaken the nation. With 
the case of the Northern Securities combination in mind 
the dullest must see that the trend of all aggregated 
wealth is to the absolute destruction of business com- 
petition, and the fixing of prices and wages by a few. 
If the government should exercise a wise, just, and 
eflScient control over the organization and business of 
corporations, we might be able to have competition 
among corporations themselves ; but when competition 
means the destruction of the weaker corporation as 
well as the individual, the only possible outcome of the 
issue is the absorption of the weaker by the stronger 
corporation, and eventually the combination of all of 
them in one. Since law is the creator of corporations 
it must have within itself the means of absolute con- 
trol over them. The individual natural person may 
sometimes be beyond the reach of law, because as such 
he possesses inherent rights that no law can take from 
him. The corporation is, however, always amenable 
to the law, which is its complete master. This being 
the case, and inasmuch as the corporation seems to 
lack those moral qualities which keep the individual 
person's character pure and sweet, the law must com- 
pel honest and fair action on its part. We see men 
today who would think it a crime to use the money of 
an individual for their own benefit without his consent, 
appropriate that of the many without the least qualms 
of conscience because they happen to be managing 
officers of corporations. If the corporate conscience 
and the individual conscience are not the same, will 
any one say that the corporation should be left to work 
out its ovm destiny unhampered by the operation of 
regulative law. 
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This is the political side of the question, and I think 
we are all agreed that the corporation should be always 
under the influence of regulative laws. Heretofore we 
have gotten along reasonably well with a divided con- 
trol, between the States and the Federal Government; 
and yet there has been considerable clashing of policies 
between the several states. Under the 'inability of the 
states to control the inter-state commerce of corpora- 
tions, and under the inability of the Federal Govern- 
ment to control their domestic business, what may or 
can be done? It seems that there should not be a 
divided authority in this matter, which is of concern to 
all the people. We have all deplored the lack of uni- 
formity in the laws in so many instances. Our bar 
associations and their individual members have been 
active in bringing about uniformity in many ways, 
notably in the law of commercial paper. And shall we 
permit the commerce of the country itself to be gov- 
erned by diverse laws and make no effort to unify 
them? 

It is asserted that there are two ways, at least, in 
which uniform control of corporations can be brought 
about. One is for the Federal Government to give 
this control into the hands of the States, and for them 
to adopt a uniform policy on the question, the other is 
for the Federal Government to take to itself all the 
power of control. The first seems impracticable, if 
constitutional ; for this would still leave the subject to 
be controlled by forty-five sovereign statfes. The 
Supreme Court of the United States has established 
the doctrine that as to commerce within the country, 
the several states constitute but one country, and that 
no part of the country can be discriminated against. 
The query naturally arises, has Congress the right, 
constitutionally, to yield its exclusive power of control 
over commerce to the states? That it has, I think is 
settled. Intoxicating liquors have been declared to be 
subjects of commerce, and their transportation inter- 
state commerce, and beyond the police power of the 
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states to control. While the doctrine of the Supreme 
Court at one time seemed to be that the states could, 
under their police power, regulate the traflSc in such 
liquors in the absence of any action of Congress touch- 
ing the matter, it now is that such traflSc must be free 
from State interference until the property has become 
incorporated into the general property of the States. 
'So it was held in the case of Leisy v. Hardin, 135 U. 
S. 100, that a State could not enforce a law which 
sought to prevent the sale of intoxicating liquor, if 
offered for sale in the original package in which it was 
shipped into the State. Following this decision Con- 
gress passed what is known as the Wilson Bill, the 
effect of which was to make the original package sub- 
ject to State law. The Supreme Court afterwards held 
that the law was valid, and that it required no re-enact- 
ment of the State law to make it applicable to the new 
conditions. It held, however, that the Wilson Law did 
not so apply as to make the liquor of inter-state com- 
merce subject to the laws of the State until the same 
had been delivered to the consignee. A bill is now 
before Congress looking to the making of the liquor of 
inter-state commerce subject to the laws of the states 
the moment it comes within their limits, and I believe 
the constitutionality of such a law is generally con- 
ceded. While the court in construing the Wilson Act 
said that act did not delegate to the states the exclus* 
ive power of Congress over inter-state commerce as to 
such liquor, but only removed an impediment thereto- 
fore existing to the states' interference, the effect is the 
same as though such power were granted. Many 
examples of like kind of legislation may be found in 
the acts of Congress. 

One of the earliest is an act passed in 1803, forbid- 
ding the importation of negroes into any State whose 
laws forbade it. It would seem that if Congress can 
authorize the operation of State laws upon inter-state 
commerce in some instances, it can in all. Especially 
must this be true in the case of corporations ; for while 
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a State can not constitutionally pass a law denying ta 
the citizens of any State the privileges and immunities 
of the citizens of the several states, this prohibition 
does not apply to cori)orations, as a corporation is not 
a citizen within that provision of the constitution as it 
is under the fourteenth amendment. It is the com- 
merce clause of the constitution alone that prevents the 
laws of a State from operating on inter-state transac- 
tions. The states now can control corporations 
engaged in non-trading enterprises only. If Congress 
should give to them the right to extend their laws over 
inter-state commerce also, a complete scheme of State 
control could be obtained. Still we would have the 
undesirable condition of probable diversity of State 
laws over the subject. It is iwssible, however, that 
uniformity would soon be brought about, for it would 
then be necessary that it should exist. But it seems 
that the better policy would be to have Congress still 
retain its exclusive control over the subject, as the 
framers of the constitution contemplated it should. 

One of the main objects of the forming of the Union 
and the adoption of the constitution under it was to 
secure uniformity of commercial rules throughout the 
country. 

How can the Federal Government obtain full control 
of all corporations doing an inter-state business, both 
as to existing corporations and as to those that may be 
created in the future? It is said that there are three 
possible ways in which this may be done. (1) It 
might prohibit the use of the mails to the business of 
those engaged in monopoly. (2) It might tax 
domestic corporations on their inter-state business to 
the extent of destroying them, and (3) It might pro- 
hibit a domestic corporation from doing inter-state 
business. Congress drove the Louisiana Lottery out 
of business under the first plan because it was engaged 
in an immoral enterprise. This it did in the exercise 
of its police power. It has been decided that the police 
power of the Government is not limited to caring for 
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the health or morals of the people, but may be extended 
so as to provide for their general welfare. So it would 
seem that under this power it could prevent the corpor- 
ation engaged in monopoly from using the mails in the 
carrying on of its business. If it can do so it can 
■effectually control a monopolistic corporation engaged 
in business only. 

The Federal Government also can so exercise its 
taxing power as to bring all corporations doing inter- 
state business under its control ; for in the iK)wer to 
tax lies the power to destroy. The power to impose a 
tax which renders the business taxed unprofitable is as 
effective in controlling such business as is the power 
to prohibit it altogether. Prior to the Civil war the 
states had incorporated numerous banks of issue* 
These were wholly under the control of the states 
chartering them. Growing out of this policy came a 
great lack of uniformity in the value of the money of 
this country, and it seemed necessary that uniformity 
should be brought about. To accomplish this object 
Congress passed the National Banking Act. This pro- 
vided for the chartering of National Banks of issue. 
It also placed a tax of ten percentum upon the issues 
of the State banks, and at the same time provided that 
they might reorganize as banks of issue under the 
National law. The validity of this law was questioned 
in the Supreme Court, principally on the ground that 
the tax was so excessive as to impair the franchise 
granted these banks by the states. The validity of the 
law was upheld in an opinion written by Chief Justice 
Chase in which he used the following language : 

'* Having thus in the exercise of undisputed constitu- 
tional powers, undertaken to provide a currency for the 
whole country, it cannot be questioned that Congress 
may constitutionally secure the benefit of it to the peo- 
ple by appropriate legislation. To this end Congress 
has denied the quality of legal tender to foreign coins, 
and has provided by law against the imposition of 
counterfeit and base coin on the community. To the 
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same end, Congress may restrain by suitable enact- 
ments, the circulation as money of any notes not issued 
under its authority. Without this power, indeed, its 
attempts to secure a sound and uniform currency for 
this country must be futile/' To the doctrines 
announced in this case ol Veazie Bank v. Fenno, S 
Wall. 533, all the Justices subscribed, with the excep- 
tion of Justice Nelson, who thought the act violative 
of the reserved rights of the states to incorporate banks. 
In his dissenting opinion he says, '*It is true that the 
present decision strikes only at the power to create 
banks, but no person can fail to see that the principle 
involved affects the iK)wer to create any other descrip- 
tion of corporations, such as railroads, turnpikes,, 
manufacturing companies, and others.'* In closing 
his dissenting opinion he says: ^^It is suflBcient to 
add that the burden of the tax, while it has encouraged 
these (National) banks, has proved fatal to those of 
the states, and, if we are at liberty to judge of the pur- 
pose of an act, from the consequences that have fol- 
lowed, it is not, perhaps, going too far to say that 
these consequences were intended.*' If the observa- 
tion of Justice Nelson quoted gives the legal effect of 
the decision, then all corporations engaged in inter- 
state trade can be forced to organize under a Federal 
incorporation law and to cease doing business as State 
corporations. Having supreme control over inter- 
state commerce, it would seem that Congress can 
adopt any means it sees fit to enforce such control, 
upon the principle that when given full power over a 
subject of legislation it has the implied power to use 
such means as it may decide upon to enforce such 
power. So it must have the power to directly prohibit 
a State corporation from engaging in inter-state traffic, 
as well as to reach the same result under its power to 
tax; for certainly what can be done indirectly, can be 
done directly. But there are many corporations 
engaged in both inter-state and domestic trade. How 
is Congress to deal with these? If Congress has power 
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to charter all corporations engaged in inter-state com- 
merce can it also include in the charter the right to do 
business which is domestic in its character? This is a 
difficult question. 

Congress possesses only delegated powers. It is not 
like a State Legislature, possessing all powers of legis- 
lation not prohibited to it. If it has power to incor- 
porate for the doing of domestic business, it must be 
because such power is implied from the grant of power 
specifically given. Hamilton said, ^* Where the 
authority of the government is general, it can create 
corporations in all cases ; where it is confined to certain 
branches of legislation it can create corporations only 
in those cases.*' Under the doctrine of implied powers 
Congress can grant a franchise to a corporation which 
will enable it to engage in those things which are nec- 
essarily incidental to the carrying on of inter-state 
commerce. The case of McCall v. California, 136 U. S. 
104, hereinbefore referred to is one wherein the city of 
San Francisco undertook to collect a license tax from 
an agent of a railroad line running from New York to 
Chicago. His business was to solicit passengers for 
the road, and it was held that his business was so con- 
nected with inter-state commerce as to be protected by 
the Federal Constitution. It was claimed that the con- 
nection with such commerce was too remote to give 
him such protection from the payment of the tax, and 
Justice Lamar said : **The reply to this proposition 
is that the essentiality of the business of the plaintiff 
in error to the commerce of the road he represented is 
not the test as to whether that business was a part of 
inter-state commerce. It may readily be admitted, 
without prejudicing his defense, that the road would 
continue to carry passengers between Chicago and New 
York, even if the agent had been prohibited altogethei* 
from pursuing his business in California. The test is : 
Was this business a part of the commerce of the road? 
Did it assist, or was it carried on with thi^ purpose to 
assist J in increasing the amount of passenger traffic on 
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the road? If it did, the power to tax involves the les- 
sening of the commerce of the road to an extent com- 
mensurate with the amount of business done by the 
agent." 

Applying this doctrine to the case in hand we 
may fairly conclude that Congress can incorporate bus- 
iness enterprises which are an essential part of, or 
where they may be auxiliary to the carrying on of 
inter-state business. Certainly the necessary things 
attendant on inter-state trade are within it, and it 
would seem from the reasoning of Justice Lamar in 
this case that the things which are reasonably a part of 
or connected with it can be brought within its influence 
and made to receive the protection of the commerce 
clause of the constitution. As to the corporations 
engaged in both domestic and inter-state commerce 
Congress might require them to submit their domestic 
business to its control as a condition of being permit- 
ted to engage in inter-state trade at all. 

But what of the many purely non-commercial cor- 
porations? What of the domestic trusts? In the 
Sugar Trust case the Supreme Court decided that a 
combination to monopolize the production of sugar was 
not within the reach of the Sherman Anti-Trust Law, 
because the sole purpose of the Combination was to 
monopolize the manufacture, and in no way to inter- 
fere with trade. In the Addystone Pipe and Steel case 
it decided that a combination to control the price of 
commodities to be shipped into the several states, 
though wholly manufactured in one State was within 
the law. In the Beef Trust case it has held that the 
business of that trust was within the law because a 
part of its purpose is to sell as well as to manufacture 
beef. Judge Grosscup in an address delivered before 
the Ohio Bar Association last July seems to think that 
this last decision settles the question of the power of 
Congress to take control of business as well as com- 
merce affirmatively. While Congress can not say 
what act shall constitute commerce, since this matter 
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is determined by the usages of trade and not by legis- 
lative declaration, it possibly can declare that where a 
corporation is engaged in manufacture with the pur- 
pose to sell the manufactured article in the markets of 
the several States, and does so, that all its business 
shall be held to be commerce within the constitutional 
provision. Take the Sugar Trust case : Mr. Justice 
Harlan very reasonably held in his dissenting opinion 
that since it was manufacturing for the purpose of sell- 
ing that the manufacture should be held to be a part of 
commerce. It would seem that it would have been 
competent for Congress to so declare. Whether or not 
it can take under its control, by virtue of its power 
over inter-state commerce, the great Insurance corpor- 
ations I shall not consider, as I understand this subject 
is to be discussed in a paper to be read at this meeting. 
The question might be asked, in passing, why are not 
insurance contracts subjects of commerce as much as 
lottery tickets, bills of lading, and telegraph dispatches? 
But for the case of Paul v. Virginia decided nearly 
forty years ago when conditions were different, the 
answer to the question would very likely come from 
most lawyers, they are. 188 U. S. 321, 96 U. S. 1 
and 8 Wall. 123. 

Most of the laws which have been enacted for the 
control of corporations have been those attempting to 
control rates for transportation of persons and things. 
It is now well settled that the power to fix a rate is a 
legislative one, while the power to decide as to its rea- 
sonableness, (and rates must be reasonable to be valid) 
is a judicial one. The Federal Government assumes 
the right to determine the reasonableness of a rate fixed 
for inter-state commerce and for domestic commerce as 
well where the latter is incident to the former. 169 U. 
S. 466. The machinery for determining what the rate 
shall be has usually been a legislative commission. 
Sometimes it has had power only to investigate the 
subject of transportation for the purpose of reporting 
to the legislature needed legislation ; sometimes it has 
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had power to fix rates on complaint, and sometimes on 
its own motion ; but the rate fixed is always subject to 
review and to be set aside by the courts as unreasona- 
ble. The courts i)ossessing, as they do, only judicial 
powers have no power to fix a rate but only to decide 
as to its reasonableness. When they find a rate fixed 
by a commission to be unreasonable, all they can do is 
to set it aside and remand the matter to the commis- 
sion to fix a new one. 

Because of this condition rate making has been of 
little practical benefit as conditions might change as 
rapidly as the rate could be fixed. The State of Vir- 
ginia has adopted a new and wholly unique plan look- 
ing to a solution of the rate-making problem. Three 
years ago it adopted a new constitution. Article 
twelve of that constitution comprises some seven thou- 
sand words and is devoted wholly to the subject of cor- 
porations. It creates a Corporation Commission which 
possesses full power over the creation and control of 
corporations. To this Commission is given all the 
powers of government, Legislative, Judicial and Exe- 
cutive. The constitution makes it the duty of this 
Commission to fix rates of transportation of all domes- 
tic commerce, after giving due notice to all parties 
interested of the time when it will proceed to do so. 
The corporations are given the power of the State to 
bring before the Commission their witnesses on the 
hearing. From the decision of the Commission they 
can appeal, but only to the Supreme Court of the State. 
The case on appeal is given precedence in the Supreme 
Court over all other cases except criminal ones. The 
case is heard in the Supreme Court on the evidence 
heard before the Commission, no new evidence being 
allowed to come in, and if the rate fixed by the Com- 
mission is found to be unreasonable, the Court must 
find what is a reasonable one and this is substituted 
for it. 

Thus it will be seen that the court is given the leg- 
islative function of declaring the rate, as well as the 
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judicial one of declaring its reasonableness. If the 
corporation wishes to continue in force the rate fixed 
by it, pending the appeal, it must file a bond, in a pen- 
alty fixed by the Commission conditioned that it will 
pay to all shippers, and others interested, the excess it 
may collect pending the appeal if the Commission's 
rate is aflBrmed by the Supreme Court, or if the Court 
shall fix a rate less than that fixed by the Corporation. 
This bond may be increased by order of the Court 
pending the appeal. If necessary the excess due and 
secured by the bond is collected and distributed by the 
State. The names and address of all persons from 
whom charges are collected must be recorded by the 
Company, and all books and records of the Corporation 
must at all times be subject to the inspection of the 
public interested. One of the best features of the law 
is that all the descriptive terms used in the law are 
defined, and their meaning declared by the law itself. 
This leaves no room for the courts to construe away 
the meaning of the law as intended by the people in 
adopting it. 

All courts are prohibited by the provisions of the 
constitution from interferring in any way with the 
operation of the rate fixed by the Commission, except 
the Supreme Court on appeal. The Commission is 
required to make findings of fact in their investigation 
and determination of rates, and to file a written opinion 
in deciding upon them. This opinion becomes a part 
of the record on appeal, which the Supreme Court is 
required to consider. The great value of the law is 
that it cannot be overthrown as unconstitutional 
because it is a part of the constitution itself. Of course 
it can apply only to domestic commerce and business, 
and specially exempts interstate commerce from its 
operation; but within its jurisdiction it can operate 
with great benefit to the shipping interests. This con- 
stitutional law has been held valid by the Supreme 
Court of Virginia in the demurrage case of The Atlan- 
tic Coast Line R'y. Co. et al. v. Commonwealth and 
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also in the case of the Norfolk and Portsmouth Belt 
Line Co. v. The Commonwealth, the latter being a 
case involving the question of charges by the railway 
company for weighing cars of private persons on the 
company's scales. This in general is the scheme of 
the law, and seems to me to be the best and most work- 
able one yet devised. 

The question will naturally arise : Does such a law 
violate any provision of the Federal constitution? I 
know of none that it does. It certainly is due process 
of law, nor does it deny to any person the equal protec- 
tion of the law. It gives all persons interested a 
judicial hearing after notice, and denies such hearing 
to none. I am aware that the theory of both the State 
and Federal constitutions is that the three powers of 
government shall be kept separate and shall not be 
possessed by the same body; and yet this is not 
always carried out in practice. We have many 
instances of the mingling of these powers. The divi- 
sion of these powers is not essential to a republican 
form of government, and therefore their union does not 
violate that provision of the Federal constitution which 
guarantees to each State such form of government. It 
is said by the Supreme Court in 7 Howard 41 that the 
power to determine whether or not a State government 
is in form republican is a political one, and that the 
Supreme Court of the United States must follow the 
decision of the State Supreme Court on the matter. It 
has also been decided by the same court that the Legis- 
lature of the State of Indiana could exercise judicial 
functions without violating any provision of the consti- 
tution of the United States. 

To sum up the whole matter : 

1. Corporations, being creatures of the law, must 
be governed by the law. 

2. This government must be uniform to accomplish 
efficient control. 

3. Such uniformity can be accomplished through 
exclusive State control, but this is not desirable. 
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4. It can be accomplished through Federal control 
by bringing all corporations under Federal incorpora- 
tion laws. 

5, Whether this control is obtained through State 
or through Federal authority, it should be under con- 
stitutional provisions to give the greatest efficiency. 

The natural tendency of human instincts, as devel- 
oped in trade and commerce, is to destroy competition 
and to create monopoly. The modem agencies of 
intercommunication have, made the old methods of 
doing business inefficient, and at the same tiifie they 
give opportunity for the rapid growth of monopoly. 
This being the case, it becomes the duty of govern- 
ment to regulate the operations of capital in the form 
of corporate combination in the interest of the citizen ; 
if not, the National life itself is jeopardised. The 
safety of the Nation does not rest in its armament nor 
in the broad waters which surround it, but only in the 
spirit of its people. If this is weakened, the Nation is 
weakened also. 

The law, to be efficient in its sphere must expand to 
meet the problems of government as they arise. It is 
the duty of lawyers and Law Associations to bring 
about such improvement in the law. Constitutions 
should expand and grow with the growth of society and 
its needs. It has been the boast of lawyers that this 
was the glory of the common law. Let this also be the 
boast of our own laws. The truest conservatism is 
sometimes the greatest radicalism. The strength of a 
people and the salvation of its institutions rest in the 
changing of its laws and constitutions to meet the 
changing conditions brought about by the forward 
movement of the world. As lawyers may we meet this 
demand of progress, and of duty. 



Digitized by 



GoogI( 



Digitized by 



GoogI( 



Addresses 53 



*^THE CASE SYSTEM.'' 

E. B. CONANT, DEAN WASHBURN LAW SCHOOL, TOPEKA. 



Mr, President^ and Members of the Bar Associaticn of the State of 
Kansas: 

When I was asked to prepare a paper for this meet- 
ing, I was given freedom of choice of the subject of my 
paper. Although the subject of legal education is one 
of the most important subjects before the legal profes- 
sion today ; yet I find on examining the reports of the 
proceedings of this Association that the papers and dis- 
cussions have been much more upon matters of public 
policy than of the legal education of the men who are 
about to enter the profession. It is for that reason, as 
well as from the fact that I am engaged in the work of 
legal education, that I chose atopic dealing with a cer- 
tain phase of that subject. It is not likely that I can 
suggest anything of value to those who are already 
working under the '* case system ;" but it is my purpose 
to present to the members of this Association the gen- 
eral scheme of the **case system" and what seem to me 
to be the chief arguments in its support. 

The so-called '^case system" was inaugurated at the 
Harvard Law School in 1871, and may now be said to 
be in practically exclusive use at about ten schools in 
addition to the school where it originated; and, of the 
remaining ninety odd schools of law in the United 
States, most of them, and among that number are the two 
schools in this State, adopt the system to a greater or 
less extent, according to the views of their various 
instructors and according to their own local conditions. 

Professor Langdell stated in the preface to the first 
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edition of Ms collection of cases on Contracts, wticBt 
was the first of the collections of cases desigpied for nse 
tmder the system, that *'Law, considered as a science,, 
consists of certain principles or doctrines. To have 
such a mastery of these as to be able to apply them 
with constant facility and certainty to the ever-tangled 
skein of human affairs, is what constitutes a true law- 
yer ; and hence to acquire that mastery should be the 
business of every earnest student of law. Each of 
these doctrines has arrived at its present state by slow 
degrees ; in other words, it is a growth, extending in 
many cases through centuries. This growth is to be 
traced in the main through a series of cases ; and much 
the shortest and best, if not the only way of mastering 
the doctrine effectually is by studying the cases in 
which it is embodied. But the cases which are useful 
and necessary for this purpose at the present day bear 
an exceedingly small proportion to all that have been 
reported. The vast majority are useless, and worse 
than useless, for any purpose of systematic study. 
Moreover, the number of fundamental legal doctrines 
is much less than is commonly supposed ; the many 
different guises in which the same doctrine is con- 
stantly making its appearance, and the great extent to 
which legal treatises are a repetition of each other, 
being the cause of much misapprehension. If these 
doctrines could be so classified and arranged that each 
should be found in its proper place, and nowhere else, 
they would cease to be formidable from their number. 
It seemed to me, therefore, to be possible to take such 
a branch of law as Contracts, for example, and, with- 
out exceeding comparatively moderate limits, to select, 
classify, and arrange all the cases which had con- 
tributed in any important degree to the growth, devel- 
opment, or establishment of any of its essential 
doctrines ; and that such a work could not fail to be of 
material service to all who desire to study that branch 
of law systematically and in its original sources.^' 
It has been in accordance with that same idea that 
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all tli« volumes of cases for students' use have been 
prepared. 

The study of law by the study of cases is but the 
adoption of a method that is universally adopted in all 
other departments of education — in colleges, in second- 
ary schools, and even in the grades and in the kinder- 
garten. In the kindergarten, the child's mind i« 
developed by object lessons and by learning to do things ; 
in the grades, geography has always been taught by 
means of maps and globes and pictures, grammar by 
sentences, the computation of interest and discount by 
the use of hypothetical promissory notes and problems^ 
and mensuration by the use of surfaces and solids ; in 
the high schools, the sciences are now all studied in 
the laboratory ; in the colleges, the higher branches 
are imparted by drawing from the student independent 
thought and research. Even in history, students no 
longer recite from text -books or accept the statements 
of text writers on historic facts, but are sent to the 
original sources and authorities for the purpose of 
examining them and forming their own conclusions, 
later to be able to express them in their own way. All 
this is studying by the inductive method, the building 
up of general conclusions from particular cases — **the 
inference of a specific law of causational connection or 
sequence from the observation and analysis of particu- 
lar instances," as opposed to the dogmatic and deduc- 
tive method, where statements are accepted without 
evidence or argument. I say it is the method in use 
in all departments of education, from the kindergarten 
to the graduate department of the university ; it is the 
method of study in vogue in all other professional 
schools. In schools of medicine, anatomy is studied 
in the dissecting room, materia medica and the thera- 
putics by the laboratory method, and surgery in the 
clinics; in the divinity schools, the study of the bible 
is by the inductive method, analyzing it part by part ; 
in commercial schools, in schools of mechanics, in 
schools of agriculture, in all other departments of 
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learning, the inductive method is universally accepted 
and firmly established. 

I received in this morning's mail a circular letter 
from someone in Washington, asking me to write to 
our United States Senator and Representative in behalf 
of an appropriation by Congress for the study of the 
abnormal classes, the criminal, pauper and defective 
classes. Is it proposed to establish a school where 
text-books on anatomy, psychology, sociology and 
criminology are to be studied? No I the plan is : (and 
I quote this exactly from the bill itself now pending 
before Congress) . **That there shall be established in 
the Department of the Interior a laboratory for the 
study of the abnormal classes, and the work shall 
include not only laboratory investigations, but also the 
collection of sociological and pathological data, espec- 
ially such as may be found in institutions for the 
criminal, pauper ^ and defective classes, and generally 
in hospitals and other institutions." And in the 
explanations which accompanied the letter and copy of 
the bill, I found the following: **The greatest of all 
studies is that of man himself as he is today. A 
scientific investigation of man must be based primarily 
upon the individual, who is the unit of the social 
organism. If we are ever to have suflScient definite 
knowledge of living human beings that may become a 
science^ it can only be done by the careful study of 
large numbers of individuals. * * * 'The study of 
man, to be of most utility, must be directed first to the 
causes of crime, pauperism, alcoholism and other forms 
of abnormality. To do this the individuals must be 
studied. As the seeds of evil are usually sown in 
childhood and youth, it is here that all investigation 
should commence, for there is little hope of making the 
world better if we do not seek the causes of social evils 
at their beginnings.'' 

This is still the inductive method, accepted without 
argument for the advanced study of a social problem. 
It is the same method that is adopted in every step of 
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education and investigation, from the kindergarten to 
the professional school, and now adopted for the study 
and investigation of problems in a still broader field. 

Why, then, is argument necessary in support of this 
same method in the study of law, where more than 
anywhere else in the professional world is needed the 
most logical analysis and the keenest grasp? Argu- 
ment is not necessary, except with those who either do 
not understand the system, or else, understanding it, 
believe more in the infallibility of certain legal classics 
than they do in the development of the legal mind and 
logical grasp of the individual who is about to enter the 
profession. 

We are told that *'the principal end of all education 
is training ; that the mind is chiefly developed in three 
ways: By cultivating the powers of discriminating 
observation; by strengthening the logical faculty of 
following an argument from point to point; and by 
improving the process of comparison, that is, the 
judgment.'* 

Now the object of a legal education is not the ntas^ 
tery of a certain amount of law in the abstract. The 
purpose of the school of law, and of the practitioner, 
who takes an apprentice into his office for study, is not 
to teach a certain amount of law; but the object and 
purpose is the development in the student of a legal 
mind^ to give him legal training. The lawyer needs, 
more than any other man on earth, the power of dis- 
criminating observation ; the logical faculty of follow- 
ing an argument from point to point ; and the improve- 
ment of the process of comparison, that is, a develop- 
ment of the judgment. A lawyer must be able to think 
for himself, and the more you put into him the power 
of original thought, the more you make of him a law- 
yer instead of a machine. 

When we were young students in the common 
schools, the use of a key to the problem^ in arithmetic, 
algebra and mechanics was discouraged — even pro- 
hibited. The student who in mathematics works with 
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a key and in Latin horses his translations will leam 
some mathematics and some Latin , but he will dimin- 
ish his power of original thought and he will acquire 
none of the mental training and discipline that are the 
objects of his educational labors* 

The law student who studies merely the results of 
the cases, as he finds them tabulated in the text books, 
will leam some law, perhaps enough to enable him to 
pass his bar examination, but he will not be made a 
lawyer that way ; he will not thus acquire a legal mind, 
the power to discriminate, the logical faculty of follow- 
ing an argninient from point to point, the improvement 
of the process of comparison, that is, the judgments 
Ten or fifteen years later may find him a great lawyer. 
Yes — after he has entirely forgotten the abstract rules 
that he once learned and has acquired his power to dis- 
criminate and his logical faculty and his judgment in 
another way ; perhaps by means of the hard knocks 
that he received during his first few years at the bar, 
but more likely by the cases which he has read and 
learned to ansdyze and discriminate since he was 
admitted to the bar. 

The cases are the original sources of the common 
law. If judges have at any time followed rules found 
in text-books, the text writers before them extracted 
their rules from the decisions of cases. In the study 
of a text-book, the student learns at second hand the 
rules which others have formulated from the cases, 
without himself going through the process by which 
they were reached, but the rules mean little to him 
because they are mere abstractions. Call here the 
average young man of nineteen just graduated from a 
good high school and set before him paragraph after 
paragraph from the best text-book, written for begin- 
ners by the best and plainest text writers, and ask him 
to read it carefully and tell you what it means ; and he 
either can not explain its meaning at all, or else, if he 
seems to grasp it at the time, give him a hypothetical 
statement of facts a week later, just as the business 
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men and suffering widows will tell him their stories 
when he has practiced at the bar ten years, and he will 
not be able to apply the abstract principles which he 
has read to save his soul. Those paragraphs are form- 
ulated from the decisions of cases. Let the student 
read the cases himself and abstract the principles and 
analyze and formulate them; not read an abstract state- 
ment written by a text writer, but read the cases that 
the text writer read and make a text for himself. It 
developes his legal mind and enables him to grasp and 
grapple with each new question as he meets it. 

The study of cases is the study of particulars. It is 
particulars that the lawyer will always study. The 
study of text-books is a study of generalities, a study 
of vague general statements. If they take root at the 
time, they pass out of the mind long before any occa- 
sion comes to apply them ; and even if they stayed by^ 
they would generally be found inapplicable to the 
specific case in hand. 

The student is to read cases which are at variance 
with one another — and not merely those which the 
instructor may deem correct in principle. The student 
should get the principle from different points of view 
and from men of varying opinions, whether the decis- 
ion be generally accepted as good law or not. He will 
be told or he can easily ascertain what is according to 
the weight of authority, but he should analyze and 
compare the conflicting cases and discriminate between 
them. He should do this work before he goes into the 
class room, where he is to express his opinions and 
have them reviewed and criticised by other students 
and by the instructor. This develops in the student 
the power of expression and is an incentive for sound 
thinking. His grasp is developed, he learns to analyze 
and to summarize, and he learns what the law is by 
studying the steps by which it has grown, and the rea- 
sons why it is. 

Out of every one hundred that enter the legal pro- 
fession only a bare quarter of them will ever make 



Digitized by 



GoogI( 



60 Bar Association of Kansas 

competent lawyers, only those that have the elements 
of a lawyer in them. Bnt each and every one of them 
will make of himself the more competent lawyer by the 
more he develops his own individual reasoning power. 

Of course the rapidly increasing number of reported 
cases is making them proportionately less useful. The 
greatest works in judicial opinion writing have been 
those that have been along the line of fundamental 
principles, and the greatest judges in all appellate 
courts have been those that have been best able to 
make application of fundamental principles to new 
cases as they arise, with little attention to what some 
other court has recently decided in a like cause. Let 
the student master these fundamental principles from 
the opinions that first enunciated them and that after- 
wards developed them. In that way alone can he fully 
understand them or have them at his command when 
he needs them. It has never been contended by the 
most ardent advocate of the case system that text-books 
should be wholly eliminated. Even at the school 
where the system originated and where it has been most 
developed, text-books are recommended on all subjects 
and reference to them is constantly made. The case 
system denotes not the use of cases to the exclusion of 
texts, but the cases form the ground work of the stu- 
dent's instruction, and the class work is carried on on 
the assumption that the prescribed cases have been 
read beforehand. After the student has read the cases 
and digested and discussed them, he can not do better 
than to turn to reliable text-books on the same topics 
for a careful discussion of the principles involved in 
those same cases and others which are auxiliary 
thereto. 

The practicing lawyer investigates a question to pre- 
pare an opinion or write a brief by examining kindred 
cases. If he finds a case in point, that the very mat- 
ter he has in hand has already been decided, his task 
is easy ; but when he has a case that the appelate court 
will have to deal with as a case of first impression, then 
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he must work out the problem in the same manner 
that similar problems have been worked out in the kin- 
dred cases. II he uses a text-book, it is only as a 
starting point to the cases which it cites — not accepting 
the conclusion which the text writer draws from them 
but going himself to the cases as the sources, there to 
work out his own conclusions. That is the way every 
successful lawyer works today. Why should not the 
student work in the same way? The task of the stu- 
dent is not so much to learn a certain amount of law^ 
as to learn how to work^ and the method should be the 
same that he will have to adopt in practice. But more 
than that, while thus working as a student, he will 
actually learn more law and he will understand what he 
learns and retain it longer. 

The question is, what will you place in the hands of 
the student as the basis of this work? There must be 
lectures and the interchange of thought in the class 
room ; and the modem case books that are prepared for 
students are more or less text-books also, the impor- 
tant cases having foot-notes showing how generally the 
doctrine of the principal case has been accepted, and 
often giving many of the corollaries to the main propo- 
sition. The cases are generally arranged in chrono- 
logical order, to enable the student to trace the 
evolution of the legal principle from its starting point 
down, until it reaches its modem form ; not spending 
too much time, to be sure, on the old cases, but time 
enough to discover the origin of a doctrine, whenever 
that may be of benefit, and to follow its evolution to its 
modem form. 

The student should read the leading cases that have 
brought about the general frame work of the law on 
each topic. Then let him read a text-book that will 
generalize the subject and that will give additional 
principles and corollaries to those found in the leading 
cases — or better yet, let the student write his own sum- 
mary of the cases that he has read and carefully 
outlined and do his own generalizing. Read the 
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text-books? Why, yes, the more he reads the more he 
will know and the better able he will be to work out 
his problems. Again the question is — what shall be 
read first, the text or the leading cases that have devel- 
oped the cardinal principles? 

It is not the intention that case books shall do away 
with moot courts or instruction in forms of conveyanc- 
ing or rules of practice. The student must have prac- 
tice in the preparation of cases and of legal documents, 
and in the practice of the State and federal courts. 

The best four years course for the student to pursue 
is to spend three years in the systematic study of the 
different topics of the substantive law and the law of 
procedure and get the general principles and a working 
knowledge well in hand and then take a fourth year in 
the office of a busy but reputable attorney, working 
without pecuniary compensation if necessary, but 
working continually in the line of actual practice in 
every department. 

An able American law writer and teacher, an oppon- 
ent of the system of teaching law by cases, has said in 
an article written in opposition to this method that, 
**Too much pains may be spent in tracing the slow 
evolution of legal principles through the mazes of the 
English reports. There is first a suggestion, perhaps, 
in a chance colloquy between court and counsel, which 
some barrister happens to jot down. A year or two 
later some judge, half remembering what has passed 
and half forgetting it, adopts a similar line of thought 
in a charge to the jury, and on a motion for a new trial 
it comes up at Westminster. The case goes off on 
another point, but the doctrine is assumed as sound 
without further inquiry in a subsequent decision, which 
Blackstone quotes and Kent repeats, and a hundred 
courts have since applied it. To study out all this is 
not without its interest or profit, but there are other 
things more interesting and more profitable. For the 
average student, the true starting point in learning 
this rule is the text-book which states it best.'' 
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Now one has simply to examine one of the selections 
of cases which are prepared for students* use to find 
that they are collections of modem cases. The few 
older cases, that are given, are there to show the origin 
of some of the most important principles and to show 
their evolution along with the development of civiliza- 
tion and modem business customs, that the student 
may better understand the scope of the modem doc- 
trine. The same learned writer, in the same article 
said that, **No important case, involving nice discus- 
sions and striking out in new directions can be of its 
best service to him who does not know what went 
before it and what has come after it. Law is a science 
of relations. The first thing for a law student to strive 
after is a sense of proportion. What is important and 
what unimportant? What is settled and what is still 
in dispute? What was the starting point from which 
the judge who delivered the opinion set out? What 
was the turning point in the case? Is the logic sound, 
the conclusion certain, the result valuable?*' That is 
all true enough and is the primary contention of the 
advocate for the **case system." The only way a stu- 
dent can ever attain what the learned writer says he 
should strive for is through study by the inductive 
method. 

It has been urged against the system that it is 
absurd to turn the student loose in the great mass of 
decided cases and ask him to analyze the decisions and 
classify the principles. Certainly it would be. The 
student is not asked to read indiscriminately a mass of 
unclassified decisions, nor is he referred to an unclassi- 
fied list of cases. He is referred to a few classified 
cases, so arranged as to develop the general principles 
of the subject in hand. He is referred to the sources 
where both lawyers and judges make their investiga- 
tions, but these sources are classified and so arranged 
as to assist him in the logical order of his work, and he 
is assisted and directed by his instructor. The cases 
have been already selected with the utmost care and 
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arranged in the most logical order and classified in 
each subject by chapter and section. The best collec- 
tions of cases that have been prepared for students' use 
(I may mention Williston's Cases on Contracts, Ames's 
Cases on Trusts and Thayer's Cases on Evidence) 
have been selected and edited and annotated with far 
more care and labor than has ever been given to the 
preparation of an elementary text-book on any subject. 
The practicing lawyer, in preparing his opinions or in 
writing his briefs must spend a great deal of time read- 
ing cases that have no bearing on the matter in hand. 
For the student this hunting is done for him. His 
cases are arranged for him topically and logically, by 
the editor of the selection of cases or by the instructor, 
and often certain parts of the cases which are on some 
other point, are omitted in the collection of cases pre- 
pared for his use. 

I have already said in substance that the opposition 
to this system of legal study comes from those who do 
not understand what the method really is and how the 
cases are used. Great objection has been raised to so 
called ** case lawyers" — a case lawyer being one who 
has at his command a great number of cases, their facts 
and decisions. State to him a certain case and ask his 
opinion and he will cite a decided case or hunt for a 
decision already rendered by some court, failing to find 
which, he is powerless. Now that is a total misappre- 
hension of what the case system really is. The stu- 
dent need not remember the facts nor the decision of a 
single case. He studies the principles which he 
evolves from the cases as he reads them, and the work 
will produce anything but a **case lawyer." He 
studies cases as the sources of the law. It is studying 
cases as illustrations and in support of certain abstract 
principles, as found in the text-books or as enunciated 
by the lecturer, that will produce a ** case lawyer." 
Not long ago a student graduated from a law school 
where for three years he had studied text-books and 
had listened to lectures and read cases as illustrations. 
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He was admitted to the bar and entered the office of a 
busy practitioner. A case came into the office in which 
the client wanted damages for the killing of a cow at a 
railroad crossing. The young lawyer was directed to 
find some cases in point. The next day he told his 
senior that he had hunted all day to find a case in 
point and could not find a single case where a cow had 
been killed at a railroad crossing. 

I do not understand that any law school has officially 
indorsed any one system of instruction to the exclusion 
of all others, although four or five schools may be using 
the system exclusively. Much depends upon the per- 
sonality of the individual instructor in charge of each 
particidar course or subject. A method of instruction 
that one man might find adapted to his needs and per- 
sonality might not do at all for another. It may not 
be well to adopt any one method to the exclusion of all 
others. The instructor should choose as the basis of 
his work that system which he knows himself to be 
most qualified to use and which he considers best 
adapted to the work he has in hand, and every instruct- 
or should be allowed absolute freedom of choice in his 
methods of teaching. 

Let me read, finally, a part of the address of Baron 
Kentaro Kaneko, delivered at the annual meeting of 
the Harvard Law School Association at Cambridge on 
the 28th day of June, 1904. 

* When I returned to Japan, after graduating from 
Harvard Law School in 1878, I entered the service of 
our Government. At that time, and for many years 
afterward, our country might be said to be in the era of 
imitation. We were then obliged to imitate the crim- 
inal code and civil code and commercial code, the 
organization of courts, and departmental regulations 
and ordinances; everywhere and in everything we 
must copy and imitate the laws and customs of the 
Western Powers. Why? Because at that time we 
were negotiating for abolition of the extra-territoriality 
treaty, and the European Powers refused to consent 
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nnless we imitated them in our legal, political and 
social institutions. We had to yield to this, and imi- 
tate them. We had to imitate everything — Napoleonic 
Code, German Code, and Belgian Code. All the gov- 
ernmental regulations, down to those of the collections 
of taxes, were copied after European models. Japan 
was simply in the era of imitation. 

^*It was in the midst of this era of imitation that I 
entered the service of the Government, and I worked 
side by side with my colleagues who had graduated 
from French and German universities. 

*^As you all know, the compilations of French and 
German books are very handy. If our chief asked us 
to look up the organization of the judicial system, the 
French and German scholars translated from Uiese 
handy books ; and, in a few hours, they had everything 
in a nutsnell. When a similar duty was assigned to 
me, I was at a loss. I had learned at Harvard Law 
School about equity, evidence, criminal law, and real 
property ; but all this was of no use to me then. I 
went to my 'Coke on Littleton' and my * Washburn on 
Real Property,* but I could not make any use of them. 
I felt so disappointed that I wished I had not gone to 
America, but to France or Germany instead, and had 
come home with this knowledge of everything in a nut- 
shell, with a book on every subject — in fact, with a 
small ehcyclopoedia upon all subjects, in which you 
have, after a few hours' reading, everything in perfect 
shape. I must confess that neither the common law 
of England, nor Anglo-American laws, assisted me in 
the least. 

'*But I was not left long in this condition of disap- 
pointment ; extra-territoriality was soon abolished, and 
with that ended the era of imitation. No longer 
French or German books were needed when the era of 
adaptation had dawned over New Japan I Our first 
Parliament was then opened, and our diplomatic nego- 
tiations were conducted on a footing of equality. Then 
there came up subjects to be handled according to 
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American methods. Then I discovered for the first 
time the real strength and power of the education of 
Harvard Law School. 

**When some difficult question between the different 
departments of Government, or some difficult question 
between Japanese subjects and foreigners, came before 
the Cabinet, with its great pile of papers and docu- 
mentSj the mere sight of which was appalling — then 
the legal training at Harvard Law School came to my 
rescue, and brought me not rescue merely, but power. 
I examined the question by reading paper after paper, 
just as Ex-Dean Langdell taught me to handle the 
case system, and when I had gone through them all, I 
knew just where the gist of the case lay, I knew the 
weakness and the strength of each party, because I had 
been trained at Harvard Law School to handle just 
such cases as these. I was never afraid to encounter 
any question of Government affairs, however impor- 
tant or difficult, and when I had finished reading the 
case, it was so clear in my mind that I could instantly 
write out my opinion just as I used to write the head- 
notes of a case at the Law School. 

**Then I was glad that I did not go to France or 
Germany, but came to America, to have my legal 
training at Cambridge. 

**Thus you see that in our era of imitation, the 
Harvard Law School education was of no use, but when 
we came to the era of adaptation, that is, of discrimi- 
nating between good and bad in foreign institutions, and 
adapting the best to our own institutions, then the 
training of Harvard Law School was the most useful 
that one could have. 

^*This is my own confession; and not mine only. 
Baron Komura, our Foreign Minister, and Mr. Kurino, 
our late Minister at St. Petersburg — both your fellow 
alumni of Harvard Law School — would say the same, 
if they were here today. These two men, just before 
the outbreak of the present war with Russia had to 
deal with the most difficult and delicate questions, but 
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so skilful was their action that not a mistake was made 
by them in any point of international law, or any vio- 
lation, however slight, of its customs and etiquette; 
and our Government Report of the correspondence 
between our representative at St. Petersburg and our 
Foreign Minister in Tokio, beginning July 28, 1903, 
and extending to February 6, 1904, is really a living 
monument of the case system of Harvard Law School, 
applied to our international affairs.'' 
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*'NEW MODELS.'^ 

Annual Address. 

JAMES M, JOHNSON, KANSAS CITY, MO. 



Mr, President y Ladies and Gentlemen: 

Not long ago it was my very good fortune to listen 
to your Governor, whose fame as an after-dinner 
speaker extends from Sea to Sea, speak to the subject 
of, '^There's Nothing the Matter with Kansas/' 
Theme and speaker appeared to be perfectly suited to 
each other and it goes without saying that the speaker 
quickly convinced his audience, if any needed convic- 
tion, that no room exists for finding fault with this 
State and its wonderful people. Naturally the Gov- 
ernor was not content with the exoneration of the State 
from any sort of adverse criticism but followed up his 
advantage by drawing such a picture of the marvelous 
beauty of the land, its amazing natural advantages and 
resources and of the intellectual and moral grandeur of 
its people who have ever marched in the forefront of 
human progress, that the audience convinced and 
delighted, caught his inspiration, and at the conclusion 
of his address arose and deafened the ear with applause, 
and the speaker who followed him in a burst of admira- 
tion exclaimed, that he was now willing to accept any- 
thing as true that might be said in praise of Kansas or 
her people. He would even believe, if the Governor 
said it, the assertion that Kansas possessed the finest 
sea coast and best fisheries of any state in the Union. 

My own acquaintance with the State, which extends 
over a period of some years, told me that the Gov- 
ernor's portrayal was in no wise overdrawn or exagger- 
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ated, but in fact, was subdued and characteristically 
modest, and I sympathized with and admired him as 
much for his self-restraint in withholding facts that 
might overtax the credulity of strangers to the State, 
as for his eloquent and masterly presentation of those 
he chose to dwell upon, and in my own thoughts, I 
placed him in the class to which the Deacon who knew 
himself to be possessed of a great gift of speech, uncon- 
sciously assigned himself when he spoke in class-meet- 
ing upon the subject of the wonderful works of the 
Creator. In his closing period he fervently exclaimed : 
**The Creator made the majestic mountains and He 
made the smallest animals that inhabit them ; He made 
the mighty sea, and He made the smallest fishes that 
swim in it ; He made man the greatest of all his crea- 
tions and he made the flowers of the field ; He made 
me, my brethren ; and He made a daisy.*' 

Now don't think that I am by implication accusing 
your Governor of indulging in self-laudation, either 
consciously or otherwise. The story is told for the 
purpose of faintly expressing my idea of the class to 
which both Governor and people belong — the chosen 
ones of God's best creation. 

All of this is but preliminary to the expression of my 
appreciation and gratitude for the honor of the invita- 
tion to address you on this occasion. Are not the 
lawyers universally conceded to be the best and purest 
representatives of good citizenship in every community? 
Do they not in fact originate all legislation and inter- 
pret and administer the laws after they have made 
them? And thus reflect the progressiveness, intelli- 
gence and morality of the people of whom they are a 
part? In proof of an affirmative answer to these ques- 
tions we have the fact that throughout the whole his- 
tory of popular government, the people have always I 
held the lawyers responsible for the insufficiencies of | 
legislation as well as for the failures and defects in the | 
administration of justice. Therefore, in being per- 
mitted to address so many members of the very best 
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body of citizens in one of the two best States in the 
Union, I am doubly honored and it devolves upon me 
to say something worthy of the occasion, else my 
spoken thanks will sound empty and insincere, since 
when one fails in act to fill the measure of reasonable 
expectation, he brands himself as being unworthy of 
confidence reposed in him for failure must result either 
from incompetency or lack of appreciation, and both 
are badges of un worthiness. 

And now I hope you will not deem it improper for 
me to speak of my subject. I am aware it is unfash- 
ionable for speakers to do this, and decidedly bad form 
to persist in sticking to any one theme, but a natural 
conservatism keeps me in the rear of fashion, and 
forces me in this instance to violate its canons to the 
extent at least of informing you that I know I have a 
subject and have considered it in some of its phases. 
The fact is I selected it myself, not from choice, but of 
necessity. When urged to name it I had no concep- 
tion of what I might want to talk about, and in desper- 
ation hit upon the words **New Models," because they 
offered opportunity for a widely diversified application. 
If so inclined, I could under diem discuss new styles 
in spring bonnets, fire arms, salads, or automobiles ; 
new methods in love, war, politics or business ; new 
ideals in fine arts or literature; new principles in 
ethics, law or religion ; anything from collar buttons to 
new constitutions falls within their scope, and so long 
as I dealt with new forms, ideas or ideals, I knew I 
could not travel outside the meaning of these words. 

But my choice of subjects under this title finally 
settled upon this inquiry: **Do the requirements of 
our present civilization call imperatively for the adop- 
tion of new ideas and principles, both in the law itself 
and in its practical administration? Under our system 
and practice do all conditions of men in fact as well as 
in theory stand on equal ground before the law? Are 
our courts of justice a sanctuary for the weak whose 
lawful rights are invaded, or have they been turned 
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into the stronghold of lawless power? Should there be 
inscribed over the portals of the court room the words : 
*Come, ye disconsolate!' or ^Abandon hope all ye who 
enter here?' " 

These questions are being asked with doubtful mis- 
givings by many well-intentioned people. 

When the public mind became convinced that wide- 
spread corruption and incompetency existed in the 
public service, and that the vast accumulations of this, 
the wealthiest and most productive nation the world 
has ever seen, have been and are being diverted from 
their rightful owners into the hands of a comparatively 
few individuals, the public conscience became arous^ 
and active, began investigating everything and every- 
body, and is insisting upon and will not be denied the 
purification of the body politic, and the practical 
enforcement in the administration of the law of the 
principle of ^* equal rights to all and special privileges 
to none." 

Naturally the law itself and its instrumentalities 
have not escaped this general scrutiny, and even men 
of sound judgment are doubting the sufficiency of our 
jurisprudence and the present type of judicial machin- 
ery to serve the needs of a rapidly progressing civili- 
zation of ever increasing complexity. Lawyersi 
whether of the bench or bar, are public servants, and 
being such, should fairly answer the questions pro- 
pounded to them by those whom they serve, and if Uiey 
refuse or attempt to evade the performance of this plain 
duty, they become recreant to their trust. 

It does not satisfy the mind of the average inquirer 
to tell him that our jurisprudence is the wisest and 
most just ever evolved by man. He cares no more for 
the common law of England, which is the foundation 
of our fabric, and which nearly every lawyer makes it 
a point to venerate, than he does for the civil law or 
that of the Medes and Persians. It carries no convic- 
tion to his mind to quote the old masters, such as Coke, 
Littleton, Mansfield, More, Erskine, Burke, Marshall, 
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Kent or Webster, These names work no spells with 
him* He does not look back of today, but judges the 
administration of justice by its present results. The 
crucial question with him is, **If I take my case into 
caurt, will I stand upon an equal footing with my 
adversary? Will I get justice? And if I do, will the 
time and expense consumed in waging the litigation 
from one end of the judicial line to the other, deprive 
me of all of the substantial fruits of victory?" 

If from his observation of results obtained by other 
litigants he concludes that victory would bring him no 
substantial fruits, while defeat would impose a double 
burden upon him, he is very likely to pronounce the 
law a failure, and declare that he will have none of it. 
That man is being fed upon husks when reminded that 
the law is an exact science, and is just and beneficient 
in its operation. 

Is not the rule by which he disposes in his own mind 
of the question of the sufficiency of the law, a proper 
one? We judge the hunter by the game he bags, the 
fisherman by his string of fish, the artisan by his 
handicraft, the merchant by the growth and prosperity 
of his business, the inventor by the utility of his 
invention, the author by the books he writes, and the 
lawyer by the victories he achieves for his clients. 
The processes by which each reaches his object do not 
specially interest any save those in the same line of 
endeavor. It is right to apply the same standard to 
the law maker, the law expounder, the law itself and 
its machinery, and therefore it devolves upon us who 
are properly chargeable with the failures of the law to 
demonstrate that our methods and system are all-suffi- 
cient to produce the best results, or else to point out the 
respects in which they should be remedied. 

For the benefit of those in the audience who may be 
unfamiliar with the science of law, I will say that in 
most of the states of the union, the system in vogue 
has for its foundation that portion of the common law 
and equitable jurisprudence of England that has not 
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been discarded by the National and State Constitutions 
and statutory enactments. The imported common law 
is not a philosophical science, that is, it is not a system 
of principles evolved by scientists and philosophers, 
but is a collection of principles and rules that received 
the sanction of general usage and custom. Its origin 
may be traced back almost to the time of the Saxon 
invasion, at a time when the people were ignorant , 
uncouth, superstitious and in thraldom to their rulers. 
Its history is the story of progress. It has kept pace 
with the march of civilization. It began when the 
dogma of the divine right of spiritual and temporal 
rulers to work their will upon the people was accepted 
as a matter of course, without question, and marched 
along with the people in their journey towards popular 
government. Its fundamental principles are those of 
natural right and justice, and being such, are as flexi- 
ble in their adaptability to the changing conditions of 
advancing civilization as they are inflexible and 
unchangeable in purpose. Considering the common 
law and equity as but two divisions of the same juris- 
prudence, one of which supplements the other, I have 
no hesitation in saying that the basic principles of this 
system are immutable by reason of their inherent jus- 
tice, which being true, it follows that the ingenuity of 
man could not improve upon them, and therefore the 
foundation of our structure at least is sound, and 
should not be demolished to make way for another. 

But the rules and practices by which these principles 
are sought to be applied and enforced, are not so invul- 
nerable against criticism. In the nature of things they 
must be varied and changed in order to fill the need 
of varying and changing social and industrial condi- 
tions. There is no more reason for clinging to an old 
rule or practice after it has outlived its usefulness than 
there is for sticking to an old model of anything else. 
New inventions and models in the administration of 
justice are just as essential to progress in the science 
of law as they are to that in any other line of human 
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endeavor. To assume that what we have is perfect, is 
to refuse to keep pace with the march of civilization^ 
and would doom the administration of justice to incom- 
petency and inefl&ciency. 

It is my purjwse to point out some of the defects in 
the judicial machinery that in my opinion are largely 
responsible for many of the practical failures with 
which all will concede the administration of the law 
abounds. I have neither the time nor the inclination 
to touch upon a subject of great public interest that 
relates to proposed legislation for the regulation and 
control of the vast corporate bodies of the country to 
the end that certain grievous abuses which are claimed 
to exist may be corrected. That subject is receiving 
profuse attention. Writers and orators are, figura- 
tively speaking, declaiming upon it from the house- 
tops. Public officers and process servers are working 
overtime in ceaseless prosecution of investigation. 
Books are being examined ; consciences, such as they 
are, searched. Some, are fleeing; others pursuing. 
Much information and misinformation is being gar- 
nered. Verily, it is true, that **many shall run to and 
fro and knowledge shall be increased.'' Many new 
models, some of them of strange and wondrous shapes, 
are being made for legislative consideration. Likely 
some of these will be written upon the statute books, 
but however this may turn out I have no desire to enter 
into this melley between popular opinion and frenzied 
finance. 

Nor shall I treat of the subject of the criminal law, 
but confine my discussion to questions relating to the 
law and practice governing civil causes. 

One of the ideas to which we cling with a tenacity 
worthy of a better cause is that of inflicting punish- 
ment upon an unsuccessful litigant in the imposition 
upon him of burdensome fees that by right should be 
borne by the State. This idea is an anachronism at 
war with modem conceptions of morality. It comes to 
us from an age when it was considered right and proper 
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for the victorious army to slay the vanquished and 
enslave the enemy's women and children. We con- 
cede in certain cases, such as those relating to the 
severance of the marital relation, that the State is as 
much a party to the controversy and as vitally inter- 
ested in its result as the parties litigant themselves* 
The fact is, that the State, and by that I mean the peo- 
pie, are vitally interested in every lawsuit. The laws 
are theirs, the courts are theirs; both exist for their 
protection and benefit, and when justice fails in any 
particular case, every man receives an injury to his 
own rights. One failure breeds another. Many fail- 
ures create distrust. And when people lose confidence 
in the courts they become subject in some degree to 
the unlawful aggressions of others. It is of the first 
importance that all should feel free to resort to the 
courts for relief when they have good reason to believe 
that their rights are being infringed upon. Not only 
is it the right of a man who deems himself aggrieved 
by another to appeal to the law, but it is his duty to do 
so in many cases, for submission to wrong encourages 
the wrongdoer, and it may safely be said that many 
evilly disposed persons knowingly perpetrate wrongs 
upon others relying for the success of their aggressions, 
upon the reluctance of honest men to become involved 
in litigation. 

I believe it is right to tax the necessary and legiti- 
mate costs of litigation against the losing party, but 
our system of taxing costs is unfair and results in 
many cases in a practical denial of justice. There is 
no more reason for taxing as costs, fees in favor of such 
officers of the court as the Clerk, Sheriff, Jury and 
Stenographer, than there is for charging each case with 
a portion of the Judge's salary. Every time a paper 
is filed or a process served, or an entry made of record, 
a fee is charged. The result is that no lawyer can tell 
his client what will be the probable cost of prosecuting 
an action to a final determination. In cases where the 
amount involved is small, it is certain that if the case 
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reached the courts of last resort, the court costs alone 
will exceed the amount involved, and in addition, the 
unsuccessful litigant must pay attorneys' fees and 
other expenses. Is it any wonder that men of moder- 
ate means refuse to incur so great a risk and submit to 
injustice rather than to be subjected to it? 

The fee system should be abolished, court officers 
should be paid salaries out of the public treasury, and 
the losing party taxed with costs according to a defin- 
ite and level rule, so that any man may reasonably 
approximate beforehand the expense he will sustain in 
waging an unsuccessful suit. 

In other words, such costs as the fees of witnesses 
and the official charges for taking depositions should 
be taxed against the loser and, in addition, a fixed but 
moderate docket fee should be paid in the nisi prius 
court and, if the cause is appealed, another docket fee 
paid in the appellate court. 

The argument advanced against the abolition of the 
fee system is that it would tend to encourage litigation 
and that the way of the litigant, like to that of the 
transgressor, should be made hard, in order that men 
may feel constrained to settle their controversies out of 
court. It is desirable that all should dwell together in 
peace and concord, but they do not, and so long as men 
have canine teeth, will not, and a condition of univer- 
sal amity will ever be an Utopian dream. An enforced 
agreement is not an agreement at all, but a surrender 
by the one coerced and, when you force agreements by 
making the court house inaccessible, you play into the 
hand of the strong man, for you remove all practical 
restraint from him and give him full opportunity to 
bend his weaker or poorer adversary to his will and, in 
this, wrongdoing and oppression are encouraged and 
made a valuable asset in the hands of those who have 
the wealth or power and will to use them. 

Under the most favorable conditions, the fair minded 
and honest man will find no incentive to rush into 
courts with his controversies. With him, a law 
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suit will always be the last resort. The unavoidable 
delays and inconveniences of litigation, its inherent 
uncertainty, the loss of time in looking after it, and the 
expense of lawyer's fees, are enough in themselves to 
deter the average man from having a lawsuit for the 
fun of it. By removing artificial hazards, we need 
entertain no fear of flooding the courts with useless 
litigation, but in continuing them, we partially with- 
hold justice from the very class the law should most 
zealously protect — the honest and just — and encourage 
the opposite class — the dishonest and unfair, oppres- 
sive or negligent — to persist in and thrive by wrong- 
doing. 

The right of appeal should be restricted. As the 
law now stands in Missouri (I understand there are 
some restrictions upon the right of appeal in Kansas) 
a man who brings a suit in a justice court involving a 
small amount — say for example $100 — must face the 
likelihood of having that case first tried by the Justice, 
then taken on appeal to the nisi prius court and there 
tried, and further taken by appeal to the appellate 
court, where it may be remanded for a new trial, again 
tried in the District or Circuit Court, and again 
appealed to the appellate court. All of this consumes 
years of time and piles up costs, so that long before the 
case reaches its miserable end the real bone of conten- 
tion is the payment of the costs, and not the original 
cause of action. One of the favorite arguments 
employed by a wealthy party to a controversy to dis- 
courage his poorer adversary from resorting to the 
courts for a redress of his grievances is the threat to 
litigate the case to the court of last resort and every 
practitioner knows how effective this threat is in num- 
erous cases. When the poor man learns what this 
means to him, he very naturally concludes that he 
would better surrender his rights than to incur the risk 
before him. 

Except in some cases of a special nature, all causes 
involving an amount within the jurisdiction of a Jus- 
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tice of the Peace, should, for economical reasons, end 
in the ntsiprius court. It may be stated as axiomatic 
that when the probable expense of carrying a case to 
its final conclusion exceeds the amount involved, jus- 
tice is denied to those who resort to courts not for the 
gratification of spite or revenge, but for the enforce- 
ment of substantial rights. 

The rule of our practice that prohibits the trial judge 
from expressing any opinion to the jury relative to the 
intrinsic merits of the case he tries should be aban- 
doned, and the judge accorded the privilege of express- 
ing his opinion upon the issues of fact and the weight 
of the evidence for the information and guidance of the 
jury, but should be required, when he does this, to tell 
the jury that his views are but advisory and not man- 
datory, thus leaving to the jury, where it belongs, the 
determination of all issues of fact. This practice now 
prevails in the Federal Courts, and I believe has there 
proven highly efficacious in the production of righteous 
verdicts. 

I am a firm believer in the jury system. But with- 
out entering into a dissertation upon its merits, will 
say that under our present practice juries often commit 
very palpable errors in verdicts, not from dishonesty, 
but because they fail to arrive at a clear understanding 
of the issues involved. It must be borne in mind that 
juries are composed of men drawn from every walk of 
life and of various degrees of intelligence. They often 
become confused by the mass of evidence presented to 
them, and the partisan presentation of the issues made 
by the respective attorneys. The written instructions 
of the court are often voluminous and necessarily con- 
fusing to the unskilled mind. To them the case is apt 
to take on the aspect of a kind of game, to be played 
out by the lawyers in which the judge sits as a sort of 
umpire to see that it is played according to certain 
more or less arbitrary rules. Who is more competent 
than a judge, learned in the law, who hears the evi- 
dence, sees the litigants and observes the manner and 
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demeanor of the witnesses npon the stand, and who is 
trained in the art of weighing evidence, to form correct 
conclusions upon the issues of fact, and why should the 
jury be deprived of the benefit of his skill and experi- 
ence? In our practice the Judge is permitted to sus- 
tain a motion for a new trial on the ground that the 
verdict of the jury is against the weight of the evidence. 
We thus recognize in a qualified way his right and 
duty to supervise the action of the jury, and it would 
seem that the same principle that accords this right to 
him, demands that the jury should enter upon their 
deliberations with the aid of his opinion upon the facts. 

What I would impress upon you is that the chief end 
and aim of the administration of law should be, first, 
to make it practical for every man who has been 
aggrieved to seek his remedy under it, and second, to 
strive for the accomplishment of substantial justice in 
every case. 

I am aware that skillful lawyers sometimes complain 
under our present practice of aid given by some trial 
judges to their unskillful opponents, but the idea that 
the Judge is merely refereeing a contest of skill 
between opposing lawyers will not do, because it is 
inimicable to modern ideas of morality and justice. 
The Judge is there to see that the public is properly 
served, and the public has no interest in maintaining 
courts as mere arenas for the exhibition of professional 
skill. Any case that ends in a denial of justice from 
any cause to the party in the right is a failure, a 
reproach upon civilization, and a menace to free insti- 
tutions. 

These are some of the new models I present for your 
careful consideration, knowing that the people of Kan- 
sas have not the reputation for rejecting a model 
because it is new or novel. There are many other 
defects that could be pointed out but I have already 
taken more of your time than I intended to consume. 

In conclusion I will say that many of the blemishes 
in our judicial machinery cannot be remedied, and we 
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!may not look forward to a time or condition when the 
practical application of law will be reduced to an exact 
science. The defects I speak of are those that result 
irom the natural frailties and imperfections of the 
human mind and understanding. Nothing is so bril- 
liant nor so eccentric and uncertain as the operations 
of the human intellect. At times it flashes forth in 
transcendent glory illuminating a pathway to the very 
gates of heaven and then faints to the merest glow that 
sheds no light, but hangs over the quagmire of error 
Reckoning the wayfarer into danger. Mephistopheles, 
in seeking permission to exert his full power to seduce 
Faust, sneeringly and exultantly taunted the Lord in 
these words with man's failure to properly use the 
divine gift of reason : 

^'Better he m^ht have fared, poor w^ht, 

Hadst thou not given him a gleam of heavexily lights 

Reason he names it and doth so 

Use it, than brates more bmtish still to grow." 

Faith in our destiny, to say nothing of egotism, will 
not permit us to adopt this Satanic view of our situation, 
but it cannot be denied that the average man makes 
but indifferent use of this, the greatest attribute of the 
mind. The most common error appears to lie in the 
natural and unconscious inclination to reach conclu- 
sions by a syllogistic or comparative process without 
taking the trouble to verify either proposition of the 
syllogism. The mind instinctively seeks for axiom- 
atic truths to rely upon for starting points and in its 
credulity will accept as such on hearsay many errorsi 
especially when of common acceptation. To state it 
differently, many people do not hold in knowledge a 
suflScient store of raw material out of which reason may 
fashion and produce a useful product or, to state it in 
another and yet clearer form, they will jump to illy 
digested conclusions. Therefore, it is safe to predict 
that so long as the judicial machine is composed of 
men, as it must always be, and so long as men are 
prompted in their actions by the social instinct which 
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impels them at times to act unconsciously under tlie 
influence of others, and so long as they have within 
them the seeds of evil passions and desires, justice will 
at times miscarry. Defects from such causes can only 
be minimized through the slow processes that we know 
are gradually lifting mankind through adversities in 
his progress from the depths of brutishness to the very 
stars. 
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THE ETHICS OF THE PRACTICE- 

W, R* BIDDLE, FORT SCOTT. 



Few men have ever lived possessed with endowments 
that fitted them for more than one profession or calling. 
And to do this, so as to be successful has required con- 
stant, I>ersistent application, a love for the calling and 
an unusual intellect. 

The familiar story of the Boston oyster dealer of 
fifty years, who upon his death bed at the age of sev- 
enty regretted that he could not live a few years longer, 
and when requested to state his purpose said, that he 
would like to learn something more about oysters, indi- 
cates the limits of the human mind. 

The man who attempts the study and practice of any 
profession or business to be successful, must first have 
natural endowments. And second, a love for the busi- 
ness, and third, continuous application. We do not 
speak of good health and robust constitution or any of 
the physical conditions that so greatly aid in the suc- 
cess of every man in his business. But where the 
blood flows healthily and vigorously to the heart and 
brain it adds much to this success. 

In every calling there are qualities aside from busi- 
ness application and intellectual endowment. Other 
elements too that areas necessary qualifications for the 
success of the man as those that we regard as the 
essentials. These other elements are known as the 
ethics of the business or calling. However vigorous a 
man may be, however healthily his blood may flow 
through his veins and arteries; however strong in intel* 
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lect he may be, unless he observes what we term the 
ethics of his business he does not succeed as he should. 

Ethics Defined. 

In the tenn ethics as here understood, is the posses- 
sion of those personal qualities through and by which 
a man satisfies or manages the whims, the prejudics,. 
the moral sensibilities^, the religious beliefs, the eccen- 
tricities and the manifold variety of humors and 
opinions found in those with whom he comes in contact. 

To do this he need not surrender his manhood nor 
deviate from a course of integrity and honor. He may 
make some enemies, doubtless will. For in the com- 
petition allowed, permitted and practiced in the busi- 
ness world, he will find many people who have the 
same aims, the same objects, and the same purposes 
pursued by himself. 

It is in meeting such persons and doing business 
with them, and dodng business along the same lines 
with his business associates, that his ethical qualities 
come most in demand. 

Knowledge of Men. 

The Lawyer must have a knowledge of human 
nature ; he must know his man ; he must know the 
farmer, the laborer, the preacher, the doctor, the mer- 
chant and the judges before whom he practices. He 
must be able to avoid being deceived by the artful 
trickster ; must meet with frankness the honest client ; 
must recognize the qualities of those in his own profes- 
sion practicing with him ; and above all must remem- 
ber to learn the greater ability of the judge who has 
the last guess. I 

I remember defending a congregation of men, women 
and children where the plaintiff was an elder in the 
church, a stem, determined old man through whose 
means the church building had been erected and who 
was seeking to control the building to the exclusion of 
most of the members of the church. It was a study to 
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find out the feeling of that congregation from the oldest 
man to the youngest child. And I learned how easily 
the sensibilities of their christian life could be marred ; 
how the peaceful elements of church society and the 
even, quiet tone in their church work could be deranged 
and practically destroyed by the harshness and unjust 
vigor of this crabbed old man. 

The success of that case was largely the result of 
educating a jury into the feelings and sensibilities of 
that congregation and showing how the contented feel- 
ings of devotion and the Sunday schools peaceful rival- 
ries and christian emotions were disturbed by that 
arbitrary old man. 

After the verdict of the jury the plaintiff felt a good 
deal like the Southern people did after the war. He 
felt that he had made a good fight, but that he was half 
pleased with his defeat 

Should Have Courage. 

The rules that I would recommend to the members 
of the bar in pursuing the ethics of their profession are, 
first and foremost to have courage. Without courage 
no lawyer can succeed. 

Emerson says of scholars : 

**In self trust all the virtues are comprehended. 
Free should the scholar be, free and brave * * Fear 
always springs from ignorance. It is a shame to him 
if his tranquility amid dangerous times, arise from the 
presumption, that like children and women his is a 
protected class ; or if he seek a temporary peace by the 
diversion of his thoughts from politics or vexed ques- 
tions, holding his head, like anostrich, in the flowering 
bushes; peeping into microscopes and tuning rhymes, 
as a boy whistles to keep his courage up. So is the 
danger a danger still ; so is the fear worse. Manlike 
let him turn and face it. Let him look into its eye and 
search its nature, inspect its origin ; see the whelping 
of the lion, which lies no great way back, he will then 
find in himself a perfect comprehension of its nature 
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and extent ; he will have made his hands meet on the 
other side, and can henceforth defy it, and pass on 
superior. The world is his who can see through its 
pretentions." 

This language of this eminent philosopher applies 
with peculiar force to the lawyer. 

This courage is not the courage of the prize fighter 
nor of the bully, but is the courage that will tackle 
every problem or question presented ; investigate it ; 
find out the whys and the wherefores ; the ins and outs ; 
the pleasing features as well as those that are disagree- 
able and then stand by your guns. Cowardice is 
usually the result of ignorance as Emerson says. 

The lawyer who is armed with the facts with all their 
bearings and who is capable of applying the law to the 
satisfaction of his judgment, is thrice armed and armed 
with a weapon that his adversary will fear. 

"Our doubtB are taradtors and make ub lose 

The good we oft might win, by fearing to attempt." 

The great trouble with too many of our profession is 
that they are indolent and indifferent in their investi- 
gation, not only as to the facts, but as to the law. 
Many of them like to lean on older or more capable 
lawyers. Many like to succeed through the flattery of 
the judge or suavity which is better expressed by the 
term blarneying, or by eloquence. But where one 
succeeds through such methods hundreds fail. For 
true success at the bar can only be attained by satisfac- 
tory knowledge of the facts and the law. 

It does not matter that the court may take a differ- 
ent view of the law. Nor does it matter that the jury 
may decide the facts against you in many instances. 
The greater lawyer still pursues the same method. 

Men Possess Like Qualities. 

The lawyer too should always remember that there 
is little difference between men, whether black or 
white, rich or poor, christian or heathen; that they 
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each and all are endowed with that spark of divinity 
which we call mind. There is little difference in this 
world among men ; little difference between the heathen 
and the christian. Many of the errors our fathers fell 
into in that respect are fading away. It is well illus- 
trated by the simple story that was told by a Bishop of 
the Greek Church at the Congress of Religions at the 
World's Fair in Chicago in 1893. 

The story was, that a peasant of Russia who lived 
years ago, one day took a journey. With a bag on his 
shoulder he started off and walked through Germany, 
France and part of Italy and through Austria without 
knowing a word of any other language but his own. 
When he came back from his long travels his landlord, 
the civilized man, asked him how it was possible that 
he could make himself understood in foreign countries 
among foreign people, and the peasant, the uncivilized, 
replied in a most genuine way, **Well why shouldn't 
they understand me, are they not human beings like 
myself? Are they not all men?" 

You will find kindred sentiments, ambitions, sym- 
pathies, emotions and the many other qualities of mind 
and heart in the minds of other men tiiat you possess 
yourself. And this too whether they are learned or 
unlearned, poor or rich, black or white. 

'^There's no art to find minds constraction in the face." 

Most men desire to be honest. Juries and Judges 
desire to arrive at correct conclusions and do justice 
between litigants, but the practitioner soon learns that 
public sentiment may control the mind and warp the 
judgment. 

He will also learn that some men have minds that 
are constantly alert for any indications of hate or preju- 
dice. Some men can not control their emotions and 
are full of sentiment. Some are harsh and unbending 
and believe in justice with a big J. Some are easily 
flattered while a few will resent all efforts of the pleader 
to arouse emotion or sentiment. And it is dangerous 
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sometimes although the facts may justify, to make an 
appeal of this kind. Yet almost all men hate injustice 
and have a sincere desire to rectify wrongs. 

SHOUI.D BE A Gentleman. 

Another rule concerning lawyers which I think 
important, is that he should always be a gentleman. 
This word implies so much that perhaps this rule 
should be better defined. What I mean by gentleman, 
is that he should always treat with consideration every 
person with whom he comes in contact. He should 
avoid anger and resentment ; should have that consid- 
erate feeling for others that he desires for himself. A 
smile or a kind word costs us nothing, but they do 
more than this. They create in the giver a generous 
sympathetic feeling, and it is peculiar that the greater 
the man the more kindly he is. Kindness and good 
feeling go as a rule with cultivated minds and they aid 
in building character which is above all things, the 
most important element in the lawyer. 

And Character. 

Reputation is important and it has been well said, 
that a young man who can honestly say that he does 
not care what people think of him, is not far from ruin. 

Still, character is better than reputation and charac- 
ter gives reputation as a rule. 

It is not my purpose to dwell at any length upon 
what character is for it is a subject within itself. But 
character can never be attained without self denial nor 
without study of self. A man of character always 
studies to appreciate the relations that exist between 
himself and others, and character to a lawyer gives 
confidence ; it brings clients ; it aids in influencing the 
jury and court. In fact it is indispensible to a suc- 
cessful lawyer. 

<<And signs of nobleness, like stars, 
Shall shine on all deservers." 



Digitized by 



GoogI( 



Addresses 89 

True Eloquence. 

Besides this, true eloquence is an important branch 
in the ethics of a lawyer's practice. This eloquence, 
however, is not of the kind that comes from well 
rounded sentences or volubility of words. The more 
simple the words used the better. Eloquence comes 
from a knowledge of the subject. Without it, no one 
can be eloquent. It also comes from an honest and 
sincere belief in the righteousness of the cause. 

Chauncey Depew tells of an occurrence that took 
place in England during the Rebellion. The English 
people were very much inclined to favor the confeder- 
acy and hoped that the North would be defeated. 
Beecher went to England for the purposes of educating 
the English people on the subject. He went to Man- 
chester, the greatest cotton consuming point perhaps 
in the world, and where the workmen in the factories 
there believed that if the North was successful that 
their supply of cotton would fail, and when he began 
to speak before an immense audience largely composed 
of workmen, it was almost impossible for the police and 
his friends to prevent him from being mobbed. But 
he had a mission, he was sincere about it, and he 
wanted to tell them. Finally they consented that he 
might talk a half hour and that they would not molest 
him. During that half hour he gave them a history of 
the English people in England and America ; of their 
struggles for liberty ; of their common language and 
purposes, and that they were of one blood. He talked 
to a silent audience for a half hour. He was occasion- 
ally applauded during the second half hour. During 
the second hour of his great speech he had that 
immense audience shouting. When he was through 
they expressed their approval by taking the eloquent 
preacher on their shoulders and carrying him to the 
hotel. 

This illustrates not only the force and effect of true 
eloquence but it is this sort of eloquence that the law- 
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yer should study. Simple language , sincerity of pur- 
pose, and a knowledge of the subject. 

Our phrenologists tell us that some men have more 
''language" than others. That is, that they have 
freer sx>eech, better command of words > and yet most 
any one can tell what he knows, and the more familiar 
he is with the subject, the more easily he can tell it. 

We frequently hear men in an audience say : ''Why 
I have known all those things, but somehow I could 
not tell it.'' Such an expression, however, is a con- 
fession of ignorance and also a compliment to the 
speaker. For there is nothing new under the sun, and 
man's knowledge of a subject is simply his learning 
what always existed. 

Facts of themselves are very simple, but their dis- 
covery requires labor and application. The reason we 
love to read the great masters of literature is because 
they have obtained a knowledge of things that were not 
known before. 

Bobbie Bums saw beauty where beauty had not been 
seen before. He could make a sluggish brook with 
ragged banks a thing of beauty. 

Byron teaches us the passions of the human soul. 

Shakespeare gives us the elements of character in 
men and women. One of our own i)oets has made the 
Marmaton a classic stream. And so we might enum- 
erate others. But all of their discoveries existed before 
these masters lived. 

General Information. 

It may be appropriate here to say that a lawyer 
should not confine his studies to the law. There is no 
greater pleasure to the cultivated mind than to spend 
an hour or more with one of the greatest discoverers of 
truth. 

A good library well used will give to the lawyer an 
insight into every emotion of men and women. And 
as his business is applied to the multitudinous and 
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multifarious phases of human conduct a study of these 
great masters is very important. 

We sometimes see an old lawyer who rarely takes 
down a book from the shelves like Ben Hur or Adam 
Bede, in which human character and passions, ambi- 
tions and purposes are so correctly shown. Such a 
lawyer as a rule by his constant and continuous appli- 
cation to the study of the law gradually impairs many 
of the qualities of his mind and heart. He becomes a 
one-sided man ; a man with but one mental quality well 
developed ; without passions or sympathies or emotions ; 
without sentiment. 

We should remember that each species of animal 
lives generally upon one class of food and has one pre- 
dominating instinct, while man searches the earth for 
some new edible, and has a corresponding diversity of 
physical and mental qualities. 

So that we should remember as lawyers that while 
our study and our business is the law, yet to properly 
understand and practice it, and especially to live up to 
its ethics we should not neglect the reading of books 
on other subjects. 

It is also well for a lawyer to keep in touch with cur- 
rent events. He should read the newspapers. He should 
not confine his interest to events that transpire in his 
county nor his state, nor the nation. It is well always 
to know what is going on in the world among the 
struggling masses of all kinds of people on the globe. 

All lawyers who practice in America, are more or 
less moulders of public opinion, and exercise a strong 
influence, the boundaries of which includes all of their 
acquaintances. 

"For just experience tells, in every soil, 

That thoee that think, must govern those that toil." 

A lawyer's practice naturally causes him to apply 
all facts and principles to human needs ; to better man- 
kind; to make better government; to make better 
society. It is not he who knows the most facts who 
has the greatest influence, but the lawyer who has the 
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ability to impress such facts as he knows upon the 
community in which he resides^ is the most influential 
and does the mo6t good. 

Prof. Swing in one of his sermons in the Academy 
of Music of Chicago, said that the German Professor 
who never got beyond his garden, knew a thousand 
facts to Daniel Webster^s one, but that the great 
Expounder of the constitution impressed a few facts 
upon the entire people of America for all time, while 
the Professor was without any preceptible influence 
upon mankind. He dug out the facts but others who 
could impress them upon men's minds, used them. 

As Daniel Webster has jmt it: ^* Every man there- 
fore, must educate himself. His books and teachers 
are but helps ; the work is his. A man is not educated 
until he has the ability to summon, in an emergency, 
all his mental powers in vigorous exercise to effect its 
proposed object. It is not the man who has seen most 
or read most who can do this ; such a one is in danger 
of being borne down like a beast of burden, by an over- 
loaded mass of other men's thoughts. Nor is it the 
man who can boast of native vigor and capacity. The 
greatest of all warriors in the seiges of Troy had not 
the pre-eminence, because nature had given strength, 
and he carried the largest bow, but because self dis- 
cipline had taught him how to bend it." 

Custom. 

The basis of our law is custom. It comes from the 
common people, it comes from those who usually make 
our juries ; it has cost many bloody conflicts, anid thou- 
sands of lives. It is the growth of centuries. It had 
its birth in each community. Society was its Mother. 
It came from a people too, who had within themselves 
an inherent love of liberty ; of justice and of right. 
The common law of America, is the most perfect code 
of law in existence. 

Injustice rarely results from the law itself ; it comes 
from its practice, and from the administration of the 
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rules of law. Also frequently from the technical con- 
struction of statutes. There is no code more liberal 
than the Kansas code. It was adopted by Kansans in 
the early history of the state, who believed in the sub- 
stance rather than the shadow ; who believed that the 
results of their law suit should be decided from the 
facts in the case ; that no faulty pleading or careless 
lawyer or technical judge should obstruct the course of 
justice. 

It is lamentable that the courts have not more fully 
adopted the aim of the authors of this code. It was 
intended to do away with many of the technicalities in 
the common law practice; and the tendency of the 
courts, is to go back and adhere with considerable 
strictness to the old rules of practice. This is not done 
purposely nor with a motive to do an injustice, but is 
more the result of reverence for the old methods of 
procedure. 

While the law came from the customs of the people, 
the practice came from the courts and bar. And it 
may be that the rules of this old code of practice, were 
adopted more for the benefits of the lawyers and courts, 
than for the litigants. 

Tone of the Bar. 

And this leads me to speak of the moral tone of the 
Bar, if I may use that term. In every county, in 
every state, and in the nation the Bar has a tone. 
That is, it is governed by unwritten principles and 
practices, which give to the Bar a high or low tone. 

Some one has given this definition of a lawyer : 

**A lawyer is one who rescues your money from your 
enemy, and appropriates it to his own use.'' 

While the great majority of lawyers are honest with 
themselves and with their clients, yet it is humiliating 
to confess, that the definition thus given, applies to 
some of the dishonorable members of our profession. 

It is more difficult to punish a lawyer for improper 
conduct, than men of other profession. This is so 
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because his punishment is usually and almost necessar- 
ily procured by some member of the Bar, and the law- 
yer shirks the responsibility. His punishment for 
improper practice and conduct, depends largely upon 
the court. A court can give a proper tone to a Bar, if 
it desires to do so, by the exercise of judgment and 
tact. A word from a presiding judge to a lawyer prac- 
ticing before him, with reference to any improper con- 
duct, will generally have a very salutary effect, and 
much depends upon our Judges, with reference to the 
honesty and integrity of the member of the Bar. 

In some courts, lawyers use no harsh words, and are 
courteous to their brethem, and respectful to the court 
on all occasions. Prom this high standard we can go 
down quite a considerable distance. For in other 
courts the lawyers are frequently wrangling. The 
judge does not have control of the lawyers practicing 
in his court. 

Courtesy is a term little heeded. It is a struggle of 
the glib, the bully, the trickster, and the pettifogger. 
Of course this is an extreme case. And in such case, 
and in such court, the judge rarely chides such 
practices. 

It ought not be said of either of us, what Mrs. Boy- 
ser, the English farmer's wife said of Mr. Craig, the 
head gardener at the Manor house. She thought him 
nice and well dressed, and was welcome to her plum 
pudding of a Sunday after church, but he was some- 
thing of a prig. She said ''she had nothing again him 
on'y, it was a pity he could'na be hatched o'er again 
an' hatched different." 

I am speaking here . of trial courts. I have never 
heard nor known of such things occurring in appellate 
courts. Appellate courts give tone to the Bar that 
practices before them, and enforce an unwritten code 
of honor, that must exist and be practiced at all times. 
This can be said with much credit of these higher 
courts. 
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Should Deserve Confidence. 

Every lawyer also should have and deserve the con- 
fidence of the community. He should be worthy of 
the confidence of the weak and ignorant^ as well as the 
business men. He should be approached with the 
same confidence that the penitent has when going to 
the confessional. He should safely invest and preserve 
the inheritances and insurance money received by 
inexperienced persons, whether male or female. 

He should also always regard himself as a member 
of the community, and just as much responsible for the 
suppression of crime, and the enforcement of law, as 
any other good citizen. There is no merit in acquit- 
ting a thief ^ burglar^ robber or murderer. And I 
doubt the propriety of a lawyer exerting himself in the 
defense of a defendant charged with a grave crime, if 
he knows his client to be guilty, and that he is of a 
criminal disposition. He should never forget the dif- 
ference between a criminal who is an enemy of society, 
and one who through the heat of passion, or from other 
mitigating causes, may be prosecuted for an offense. 

A lawyer should avoid anything that may reflect 
upon his character or his reputation. He should avoid 
** snitching." No dollar of any other person should 
ever find lodgment in his pocket. He should so con- 
duct himself that after he becomes old in practice, and 
the sear and yellow leaf of life appears, his reflections 
upon his past life can find a life well spent. So that 
he may see as he looks back, no blur, no discreditable 
act, nothing that will cause him sorrow or regret. He 
should ever be alive to the interests of the community 
in which he resides. A fault of many leading and 
capable lawyers, is in following a supposed public 
sentiment, sought to be created by the vehement 
clamor of the lawless. Wrong doing always has advo* 
cates who hope to benefit themselves by deceiving the 
people. And good men are often deceived and submit 
for a time, largely for want of courage and through 
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timidity, shirking the responsibility and fearing to 
offend. 

Yet history teaches us that all efforts of courageous 
men for a healthy tone in society, now known as '* Civic 
righteousness," meets with immediate encouragement 
by a large majority of the community. Such men may 
frequently think themselves in the minority because of 
the silence and timidity of friends. But the inning is 
sure to come. Such men should, however, avoid being 
regarded as reformers or fanatics and above all, keep 
above the worst detriment of good-ridicule. All this 
requires consistent and persistent efforts for higher 
ideals in the profession, and in the tone of society. 

How little we know of society. It controls the 
world. It is omipotent in all governments. All it 
needs to do is, to act. The Seige of the Bastile was an 
unorganized and apparently unreasonable effort of 
French society, that changed all the governments of 
Europe, and the proletariat, another name for society, 
is doing for Russia now, what it did more than a cen- 
tury ago for France. So, I advise you to stay near 
and help cultivate the healthy '* grass roots." 

Kansas. 

I am speaking to Kansans. To those who have grown 
up in a State that was bom in a revolution ; that had a 
conflict from its inception ; where men had to Hght in 
order to stay. The early pioneer who came to Kansas 
to make it his home, had the courage of his convictions. 
The falterer, the compromiser, the timid and the 
coward, were not among these early pioneers. They 
were men of courage and determination. Few of them 
thought at that time, that the conflict would extend 
beyond the Kansas territory. 

Not every one who came, remained. Some went 
farther out on the frontier ; others went back to their 
wife's people; some sought other locations, while 
others were stricken down in the conflict, and still 
others succumbed to the struggle, and passed away 
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from disease and privation. The sturdiest alone 
remained. 

I don^t believe they contemplated the fact, that they 
were the founders of a great state. They built better 
than they knew. 

Brightened in mind and in spirit by the free air and 
the waving grass of the boundless prairies, they grew 
broader and better each year. Like all of the Anglo- 
Saxon race, they organized counties, townships and 
school districts, and using a law of their own making, 
punished transgressors and evil doers in a summary 
way. But soon established courts and recognized the 
force of law, and Kansas became one of the most law- 
abiding places on the face of the earth. 

Kansas always does things. The scope of mind 
produced by these early environments had no limit. 
It was as boundless as the prairie, and as board as the 
heavens, and can be best illustrated by a humorous 
incident recorded in the Congressional Record. 

I can not give the words of the Record, but it shows 
that a conflict arose between Senator Ingalls and Sen- 
ator Howe of Wisconsin, in the United States Senate, 
Senator Ingalls was seeking to get an appropriation for 
the benefit of his constituents and spoke in the elo- 
quent way he could, of our people and of the necessities 
for the appropriation. Senator Howe replied in oppo- 
sition and made some reflections upon this state and 
upon its people. Senator Ingalls in response used a 
sarcasm and vitriolic words of which we all know him 
to have been master, and left the Badger state literally 
wrecked and in confusion. Senator Howe in response 
said that he had little personal acquaintance with Kan- 
sas, as his experience was confined to incidents that 
occurred during the war. That he was a Colonel of a 
Wisconsin Regiment on Sherman's march to Atlanta. 
That one day while riding along the road, he observed 
an old man walking backward and forward wringing 
his hands, who seemed to be in great distress, upon the 
veranda of a fine mansion some little distance from the 
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road on a plantation. He rode up to the house and 
said to the old man, **What is the matter?'' The old 
man in great grief and with tears in his eyes, said that 
the soldiers who had passed had ransacked his house 
and taken all of his provisions, and not content with 
that, had even carried off his daughter's side saddle. 
**But," he said, *'there is one thing they cannot steal." 
^*What is that," asked Colonel Howe. ^'Why," he 
said, as he lifted his hand toward the sky and looked 
up, * *it is my hope in heaven. ' ' Senator Howe replied, 
**You must not be too dead sure of that, for the 7th 
Kansas has not passed yet." 

The people of the state should do honor to its early 
pioneers and a great part of it depends upon the law- 
yers. If we look over this fair state we will find the 
enduring monuments of our early pioneers. *' These 
monuments consist in the happy homes of prosperous 
freeman ; these churches ; these schools ; the care for 
the unfortunate and the homeless ; these institutions of 
education, religion and humanity; these fine streets 
and fine shade trees ; these railroads. But greater by 
far the strong energies they created by which the 
resources of the future are to be developed. 

**These are the monuments of our early pioneers. 
Their memorial is all over this state. Our smallest 
streams, our greatest rivers roll mingling with their 
fame forever." 

Nature has been prodigal to this fair state of ours. 
None has sunnier skies, nor fairer landscapes. The 
breath we breathe on our broad prairies, gives health 
and vigor, and with the energies given us by our early 
pioneers, may we, under God, make this as our fathers 
desired, a land good to live in, and a blessing to our- 
selves and our posterity. 
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ELECTION REFORMS: THE TREND 
TOWARD DEMOCRACY. 

J. C. RUPPENTHAL, RUSSELL, KAN. 



Broadly speaking, election is simply choice. In a 
narrower sense, the term is limited to the choice of 
persons for political offices, or for nomination to such 
offices, by the people, or by a somewhat numerous 
body as distinguished from appointment by a single 
person ; or the determination of other questions sub- 
mitted by law to popular vote.* 

This paper seeks to present the general features of 
American laws in the nature of election reform, in the 
narrower sense, with especial reference to the decisions 
of the highest courts thereon. 

When the thirteen original American colonies 
revolted against the mother country, their government 
was essentially that which had been evolved in a thou- 
sand years of struggle and conflict in England. But 
in details, there was as wide divergence as could well 
be imagined among people of practically common 
origin, race, religion and language. With the more 
permanent union under the federal constitution came an 
impulse to conform much governmental procedure to a 
common standard. Especially was this true in the 
matter of elections.* After 130 years of trial and 
change, nearly all of the states vote on the same day, 



(1) See 10 Amer. ft Eng. Encyc. Law, p. 668. 

(2) The people have no inherent power to hold elections. 10 A. ft 
E. £no. Law, p. 668; State y. Robinson, 1 Kansas 17; Jones v. State, 1 
Kan. 278; State y. Thoman, 10 Kan. 101; Matthews y. Shawnee Oo., 
84 Kansas 606. 
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choose representatives in Congress, and presidential 
electors ) as well as most other officers in the same 
manner, and do not differ very widely in methods of 
voting. The qnalifications of electors are somewhat 
diverse, tho probably less so than at the beginning, 
and ever3rwhere the right of suffrage has been widely 
extended. The period of active assimilation to com- 
mon standards lasted to the time of the civil war. 
Then the universal, extended and heated discussion of 
human rights, the fury of partisanship, the passions 
engendered in the great internecine conflict, the adop- 
tion- of the 13th, 14th and 15th amendments, and fol- 
lowing all this, the expansion of the nation in wealth 
and power, together with the accumulation of colossal 
fortunes and the growth of corporate importance and 
influence — all led to the trial and testing of the most 
fundamental and long-established rights of man, while 
every new measure in law, has had to run the gauntlet 
from the preliminary proposal in caucus, convention, 
primary, or elsewhere to the final decision thereon in 
the highest judicial tribunal. There was no final 
judicial inquiry into the right of suffrage until in 1857 
in New York, and in 1859 in North Carolina ; but such 
became numerous in the reconstruction period. Prom 
questioning new rights of black men, it was a short 
step to attacking old rights of white men. 

How the matter of popular elections has grown in 
importance may in a degree be illustrated by the court 
decisions. The syllabi up to September 1, 1896, in 
all state and Federal cases affecting elections, occupy 
553 columns of a digest ; and for the eight and a half 
years immediately following, up to April 1, 1905, 396 
columns are so filled.* Seemingly nearly four-fifths as 
many points relative to the elective franchise have been 
passed on in less than a decade, as in the earlier 120 
years of free government. Except in one instance^, 

(3) Amerlcmi Digest. 

(4) Eentacky, 1889, on the AnBtraBan ballot for cUy of LonisTille. 
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no question reached a court of last resort prior to 1890 
on such matters, as the Australian ballot, factional 
nominations, and nomination papers, while in that 
year four such cases were decided in the New York 
court of appeals alone, and others in Montana and 
Missouri. 

In the earlier, simpler, primitive days, an important 
aim was the securing to each state its rights, real or 
fancied ; latterly more attention has been given to the 
rights of the individual to an effective share in govern- 
ment from its beginning in primary election, caucus, 
convention, or otherwise, within a party or without it, 
and continuing until his wishes are at last crystallized 
in the form of laws, and to protection against fraud, 
violence and intimidation while exercising the preroga- 
tives of an enfranchised citizen. Not unknown are 
instances of denying rights already possessed, and 
restricting privileges long exercised.* There has been 
tyrannical suppression of individuals and classes. But 
the sweep of the years, tho slow-moving has been 
in consonance with the Declaration of Independence — 
*'to secure these rights, (to life, liberty and the pur- 
suit of happiness) governments are instituted among 
men, deriving their just powers from the consent of the 
governed.'* 

Tet I doubt not, thro' the ages, one inoreaslng purpose runs, 
And the thoughts of men are widen'd with the process of the sons. 

In the recent movement for election reforms, four 
lines of advance are marked: 1st. To secure the 
voter, by protecting him from evil influences as is the 
object of the various ** corrupt practices acts,*' and 
kindred laws, or by guarding him against fraud, intim- 
idation and overawing, by means of an absolutely 
secret ballot, as under the Australian system ; and by 
preventing as with voting-machines, any manipulation 

(6) In 1885 North Carolina adopted a new oonstitation whioh took 
from free negroes the right to vote, whioh they had enjoyed 
from 1776. 
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of ballots or count.* 2nd- To extend the franchise by 
reducing, the qualifications of electors, and so making 
suffrage more nearly universal, as in the 15th amend- 
ment, and the laws enabling women to vote. 3rd. To 
increase popular control over officials and their acts, 
and over law making, and over the initial steps in 
making nominations, as in making offices elective 
instead of appointive, in adopting the initiative and the 
referendum, and the recall, and in prescribing legal 
forms for primary elections and making nominations. 
4th. To secure more equitable representation of every 
individual, class, party or interest; to avoid the desi>ot- 
ism of a majority, or worse yet, a plurality ; and to 
prevent the practical effacement of minorities. 

1. To preserve the purity of elections, many states 
have * 'Corrupt Practices acts' ' forbidding the purchase of 
votes, directly or indirectly, by candidates, committees 
or others, with money, intoxicating liquors, cigars, 
promise of office, or otherwise. Some limit the 
amount of expenditures of candidates ;^ others require 
detailed sworn statements of campaign outlays to be 
publicly filed.* President Roosevelt in at least his last 
two messages urged Congress to enact stringent laws 
to prevent bribery and corruption in federal elections, 
and to secure publicity of the expenses of candidates, 
parties and committees, and of the sources of con- 
tributions.* 

Voting was doubtless at first viva voce. In some 
states, particularly in the South, elections were so con- 
ducted for many years, and in Kentucky this was in 

(6) Incidentally venaUty is much disoooraged bv the uncertainty 
whether the vote-seller carries oat his promise to '^aeliver the goods/' 

(7) Kansas Laws 1903, ch. 280 emasculated its cormpt practices law 
of the power to require sworn statements of expenses. 

(8)TGampaign expenses before the primaries is limited in Ohio and 
Oalifomia. 

(9) In England and Canada similar laws have been enforced with 
ffreat strictness, but in the United States, they are in no inconsiderable 
degree, dead letters. A prosecation in North Carolina tinder Code, 
sec. 2716, which makes it a misdemeanor to injure, threaten, oppress 



Digitized by 



GoogI( 



Addresses 103 

accordance with a constitutional provision.** For a 
number of reasons, however, voting by ballot was 
adopted in all the states, either originally, or supersed- 
ing the viva voce method." 

The written or printed ballot was gradually perverted 
to such degree diat in 1857 the legislature of South 
Australia adopted an official secret ballot, printed and 
paid for by the public, and wholly controlled and 
handled by public officers. The idea was speedily car- 
ried to Bngland, spread over continental Europe, and 
at a somewhat later date reached the United States, 
where in some form, almost everywhere modified, it 
has become part of the electoral machinery in every 
state, under the name of Australian ballot." On first 

or attempt to intimidate a voter at any election, was held properly 
quaked, where it appeared that the defendants expeUed a voter from 
the ohnroh of whioh they were members, beoause he voted the Demo* 
oratic ticket at a certain election. The coort said that the voter had 
suffered no pecuniary loss, ^rsonal injury, or physical restraint by his 



expulsion. (1901) State v. Kogers, 128 N. G. 676; 88 S. E. 84. It can 
scarcely be doubted that in some denominations where membership is 
very highly regarded, excommunication for political reasons might 
become a potent engine of oppression and intimidation. 

(10) Const. Ky. art. 8, sec. 15: <Mva voce vote in aU elections." Viva 
voce vote is common in legislative assemblies. In Michigan and else- 
where, recent laws governing political conventions, requ&e viva voce 
vote by delegates to make sure that they vote as instructed. Ken- 
tucky Stat. 1899. sec. 4407 provides for a vote on graded common 
school tax, whicn has been construed (1908) to require a viva voce 
vote. Sisk v. Gkurdiner, 74 SW. 686. Votang in town meetings is often 
by the voice, and also in school district meetings of the western states. 

ril) In 1871 Congress made it obligatory to use written or printed 
ballots in electing repreeentatives to Congress. Election by ballot im- 
plies the right to secrecy. (1871) William v. Stehi, 38 Ind. 89, f ottowed 
oy the courts of Minnesota and ^ew Jersey. 

(12) Except in Massachusetts, St. Pftul, SiDnn., and perhaps a few 
other places, ''the trail of the serpent is over them all," in tiiat ^e 
original form of the law has been modified to promote the interests of 
pa^, and the selfish schemes of politicians, and to hamper ratiier 
than aid, the expression of the popular wish. The original Australian 
ballott was a narrow slip on wnich the names of all candidates were 
printed, alphabetically or in other proper sequence, under the heads 
of the several oi&ces to which they aspired. There was no '^blanket 
sheet," nor corrals for parties, nor kindergarten pictures. An Ohio 
court well said: ''The purposes of the Australian ballot law is to 
secure to the elector, the exercise of that invaluable right, the elective 
franchise and to protect him from fraud, mistake, or the misappre- 
hension of the judges of election." State v. Conser, 94 Ohio C. C. 
R. 270. 
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test in American courts, the system was held to be 
unconstitutional, but it has later been sustained almost 
everywhere as being merely regulative/' The ten- 
dency of these laws has been to make elections more 
formal, and less flexible. Changes on the ballot and 
** scratching" are no longer possible with the ease of 
the old private ballot system. But in general the 
voter's choice is not restricted to the names printed on 
the ballot." Constitutional guaranties of secrecy are 

(18) The Kentaoky act of 1888 for LonisviUe was held void beoaoBe 
illiterates were left unaided, when the Constitation says ''all elections 
shall be free and equal." (1889) Rogers v. Jacobs, 88 Ky. 502. ''The 
leflpslatore within the terms of the constitation may adopt snch reason- 
able regulations and restrictions as may be deemed necessarv to pre- 
vent intimidation, fraud, bribery, etc., provided that the votmg be by 
ballot and that the person casting ms vote may do so in abeolate 
secrecy." Taylor v. Bleakley, 66 Ks. 1. See also Morris v. Bd. Com. 
City of Charleston, (W. Va. 1901) 88 SE. 600; holding valid Code 1899, 
ch. 8, sec. 34, the it requires the voter to scratch out the name of can- 
didate not wanted and to write in another if desired. 

r 14) The contrary is the rule in England and some at least of her 
colonies where only regular nominees are eligible to the office, and a 
person whose name is not on the official ballot would not be declared 
elected, the receiving a majority of votes. 10 Am. A Eng. Encyc. 
Law, 633. Some American states incline to the English rule, among 
them South Dakota, which passed a law permitttneonly printed names 
of candidates to be placed on the official ballot. The (Jonstitution of 
South Dakota, art. 6, sec 19, provides that elections shall be free and 
equal, and no power, civil or military, shall at any time interfere to 
prevent the free exercise of the right of suffrage. Art. 7, sec. 1 states 
the qualifications of an elector and declares that one possessing these 
qualifications shall be deemed a qualified elector at any election. The 
constitution makes no further provision as to the exercise of the right 
of suffrage. It was held that tbe legislature was not inhibited by the 
constituaon from passing an election law requiring the names of all 
candidates to be certified according to law and to be printed on an 
official ballot, thus in effect, denying the right of writing on an official 
bflJlot, tiie name of a candidate which has not been properly certi- 
fied. Chamberlin V.Wood, 16 S.D. 216; 88 KW 109, Fuller, P. J.. dissent- 
ing strongly. (1901) . The decisions gprowing out of the several statutes 
on the Australian ballot would make volumes. But they have largely 
to do with minor details, and with parasitic engraftments for partisan 
purposes. Hundreds of pages, for example, are occupied with dis- 
cussions of the angle at whicn lines should meet or cross, to constitute 
an X, and the nature of marks to make them invalid as distinKuishing 
marks. In all this lawmakers have shown a strong disposition to 
establish the reverse of Sir Philip Sidney's observation that "Laws are 
not made, like nets, to catch, but like sea-marks, to guide." Two or 
more states have squarely decided that it is unconstitutional to restrict 
the voter to the printed names on the ballot. State v. Dillon, 14 
Southern 888, (Fla.); Sauner v. Patton, 166 HI., 663. 
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not impaired by those clauses which permit aid by 
election officers, to the disabled or illiterate, in mark- 
ing the ballot." In some states, as Tennessee and 
Maryland, illiterates are indirectly or partially disfran- 
chised by laws which permit aid only to persons *'that 
by reason of blindness or other physical disability" are 
unable to mark their ballots." These laws have been 
sustained in the highest courts.*^ Regulations, if not 
too difficult in the opinion of the court, are upheld, and 
likewise provisions that require a party" to have cast a 
certain percentage of the vote at the last preceding 
election, before it may be entitled to an official ballot." 

(16) Const. New York, art. 2. Beo. 6; People v. McDonald, 62 N. T. 

S. 898 (1896). 

(16) ^'Dortaoh law", Tenn. Acts 1890, eh. 24, sec. 16. The court says: 
''This does not necessarily require the voter to be able to read and 
write, since the fact that he cannot do either one does not necessarily 
render him unable to mark the ballot." Moore y. Sharp, 41 SW. 687. 

(17) Maryland act of 1901, ch. 2. is assumed, but not decided, to be 
constitutional in Summerson v. Schilling, 94 Md. 691; 61 At. 612. (1902). 

(18) What is a party? A Philadelphia case says: "A combination 
of electors to be entitled to be called a party and to have a place on 
the official ballot must have polled two per centum of the highest (total) 
vote cast at the preceding election, ana its object must be of general 
concern and as bruad as the state itself." (1898) In re Obj. Citisens' 
Party, 1 Dauph. Oo. R 328. < 'There may be the prescribed number of 
votes cast at preceding election to constitute the aggregation a 
political party, but if the body does not avow a dogma or doctrine 
which invites support from the community at large and not a section 
or fragment of it, (as the co-operation of elements without a plat- 
form), it is not a political party within the legislative intent " in re 
Jeffries, 8 Dauph. Go. Rep. 291; In re Randall, 24 Pa. Oo. Ct. Rep. 629. 
The supreme court of Fonnsylvania, however, took a broader view, 
saying: *' Any combination or electors with sufficient organization to 
act together for a common purpose and which organization has polled 
two per centum of the highest vote at the next preceding election, is 
a political party within act of June 10, 1898, sec. 2, (P. L. 419) and en- 
titled to put nominations on the ballot by certificate." Independence 
Party Kominations, 208 Pa. 108; 67 Atl. 344. Such party may make 
nominationB for county elections, the it claims to be Democratic on 
national issues. lb. 

(19) ''The regulations prescribed by West Virginia Oode, ch. 8. sec. 
34 as to preparation of the ballot for the exercise of the constitutional 
right to vote, are reasonable and do not abridge or unduly impede the 
exerdse of such right, altho by disregarding them the voter disfran- 
chises himself, provided such regulations are plain and may be easily 
observed. (1901)Daniel v. Simms, 49 W. Va. 664; 39 SE. 690. Kequir- 
inff a certain percentage of the total vote is pronounced a valid regu- 
lauon to keep the number of ballots to be printed and distributed, 
within reasonable bounds. Ransom v. Black, 66 N. J. Law, 688. (1900). 
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Even forcing a citizen to choose between voting under 
an obnoxious party heading, or not at all, is, at least 
in New Jersey, viewed as no deprivation of his rights.** 

In a number of states, voting machines which auto- 
matically register the voter's choice, have been author- 
ized, and to some extent used.** 

At this point mention may be made of compulsory 
voting, which has been seriously discussd as advisable 
to bring out otherwise good citizens who are apathetic 
as to their civic responsibilities. In 1898 the people 
of North Dakota adopted a constitutional amendment 
permitting the legislature to impose a penalty for fail- 
ure to vote.** 

2. Altho the theory of the Declaration of Inde- 
pendence is broad, the practice as to the ** consent of 
the governed" was decidedly limited at the time of the 
Revolution, and the ruling power in at least some of 
the states was vested in so few persons as to be oli- 
garchic rather than popular. Property qualifications 
were often essential to the right of suffrage. These no 
longer exist in any state.** Also age, race, sex, citi- 

(20) State V. Black, 64 N. J. Law 446; Ransom v. Black 65 N. J. 
Law 688. 

(21) In Rhode Island Pab. Laws 1900, ch. 744, sec. 1, cities and towns 
were forbidden to change to the old methods after adopting a voting 
machine. Bnt a year later this was modified, and change was forbid- 
den to be made within thirty days of an election. R. I. Pnb. Laws 
1001, ch. 859, sec. 8; In re Voting Machines, 50 Atl. 265. Ohio act 190S 
(95 Ohio Laws 420) provides for voting machines on the petition of 
electors of a prednct, bat mandamns will not compel the purchase of 
such machine if funds are not on hand to pay for the same. See State 
Y. Bd. Elec. 24 Ohio C. C. R. 654, (190S). See Kansas Laws 1901, oh. 
184, authorizing the use of voting machines. 

(22) The latter part of sec. 127, Oonstitation of North Dakota, as 
adopted in 1896, reads: *<The legislature shall by law estaUish an 
educational test as a qualification rto vote), and may prescribe penal- 
ties for faihne, neglecting or refusing to vote at any general eleoition.'^ 
So far the le^slatnre has not availea itself of the authority given to 
punish those who do not vote. 

(28) The ccmstitntion of Idaho specifies that no iNroperty qualifica- 
tion may be required of a person to vote or hold office, except in 
school elections and elections creating indebtedness. Wiggin v.Oity 
of Lewiston, 69 Pac. 286. But property qualifications are retained in 
many cases in matters concerning taxation. ^'A property qualiflca* 
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zenship, residence and payment of taxes determined a 
person's eligibility either to vote, or to hold office, or 
both. A higher age is set generally in Europe, but in 
America 21 years is universally accepted as marking 
maturity for voting purposes. Race distinctions were 
wiped out by the 15th amendment to the constitution 
of the United States. Religious tests were always few, 
and are probably wholly abolished, the last effort being 
to bar Mormons in Nevada about 20 years ago, but 
held unconstitutional. Sex is no longer considered in 
Wyoming, Idaho, Utah and Colorado. While only 
males are fully enfranchised in the other states, suf- 
frage has been given to females in many matters, par- 
ticularly municipal and school. Only American 
citizens may vote in a large number of states, but in 
others aliens also who have declared their intentions to 
become citizens by naturalization have full rights. In 
an anomalous position are Porto Ricans and Filipinos 
who are neither citizens nor aliens.** Residence where 
the elector offers to vote is always required, usually a 
year or more in the state, but sometimes less ; and a 
shorter time in the county and voting precinct, or city 
and ward.^ The extreme mobility of our population, 
so different from conditions in the Old World, or even 
earlier America, has led to a feeling that, in some way, 



tion is not void where it provides that those who pay for improve- 
ments, shall determine whether they shall be made. Sach voting does 
not oonstitate an exercise of the elective franchise so as to be void for 
reason of property quaUflcations." (California, 1897), People v« 
Beolamation District, 48 Pacific 1016. 

(24) A native -bom Porto Bican cannot vote nntil naturalized, and 
there is no law to permit his naturalization. (1900) People v. Bd. 
Inspec. 67 N. Y. S. 236. 

(25) '< A person, tho not in either the army or navy, cannot by long 
continnons residence on a United States reservation, acquire the right 
to vote at a state election, in the county where the reservation is 
situated." (1897, South Dakota.) McMahon v. Polk, 73NW.77. *«A 
steamship clerk, living on the vessel and having no other residence, 
gains no voting doimcile at the steamer's home port." (Maryland 
1898) Howard v. Skinner. 40 Atl. 379. Nor can the steamer's purser 
change his voting domicile by residing on the vessel. (Md.) Jones v. 
Skinner, 40 AU. 381. 
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the good citizen should be enabled to express his choice 
in national elections, tho for any reason he may have 
moved from one state to another shortly before elec- 
tion ; likewise that he save his vote for state and dis- 
trict officers and measures, tho crossing county lines ; 
and on county matters, tho removing from precinct to 
precinct.* An effort to avert this temporary disfran- 
chisement was made in Kansas, by a law*^ permitting 
railroad employes to vote where their occupation hap- 
pens to take them on election day. The payment of 
taxes has long been a pre-requisite to casting a ballot 
in Pennsylvania" and other eastern states. In the 
South, this requirement, as well as educational qualifi- 
cations" appears to gain ground.** 

3. The extension of the subjects of popular decision 
has been most marked, and the drift is increasingly in 
that direction." A further innovation, rapidly grow- 

(26) A restrictive law is Maryland Acts 1902, ch. 183, p. 204, (Oode 
Fob. Qen. Laws, art. 88, sec. 25b) which provides that no person com- 
ing into the state from any other state snaU be entitled to register as 
a voter nntil one year after his intent to become a legal voter, shall be 
evidenced by an entry of intention, made in a record book to be kept 
by the connty clerk. This is held by both state and United States 
sopreme courts to be no denial of constitational rights. Pope v. 
Williams, 66 Atlantic 648; afBlrmed by United States sapreme court, 
Pope V. Williams, 191 (or 192) U. S. ; 24 S. 0. R. 678. 

(27) Kansas Laws 1901, ch. 180. The employee may vote where con- 
venient, and the ballot is sealed up and transmitted to the elerk of the 
county of his residence. This law has never been passed upon by the 
supreme court. 

(28) Paying as tax, when none has been assessed, will not quality to 
vote. (1900) Ooudersport Registry llst» 28 Pa. Oo. Ot» Rep. 419* 

(29) Constitution of Wyomine, art. 6. sec. 9: <<No person shall have 
the right to vote who shaEL not be able to read and wnte the constitu. 
tion of this state." This means EngKsh, and not a translation into » 
foreign tongue. Rasmussen v. Baker, 60 Pacific 819. (1897.) 

(80) Arkansas 1901, sustained in Whitaker v. Watson. 68 Ark. 666. 
The constitution of Louisiana, 1898, makes payment of a poll tax of 
one dollar per year for each of two years precemng the year in which 
he offers to vote, a prerequisite. State v. Gain, 62 La. An. 2120; 28 
South 228. The spread of these educational and tax qualifications 
seems oftener insi)ired by a desire to disfrandiise certain classes in- 
directly, than by an honest conviction of the need to pay taxes or 
ability to read and write, as essential to good citizenship. 

r81) Bryce says, *<The Americans tend more and more to remove 
leglslatian from the legislature and entrust it to the people." 
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ing, is the expression of a wish or preference by the 
electorate where such vote is merely advisory and not 
binding. Office after office, once appointive, is made" 
elective, and when so gained by the people is never 
surrendered again." In 1776-1783 only Georgia, 
among the colonies elected judges. Today 31 states 
elect them. Then scarcely a governor was chosen 
by the people. At first presidential electors were 
named in a variety of ways.** But by 1832, the right 
had everywhere been yielded to the people. The very 
many resolutions of amendment oflFered in Congress, 
providing for the election of United States senators by 
direct vote, the passage of such measures repeatedly by 
the House, and the persistent, reiterated requests for 
this reform by various legislatures, all show a deep- 
seated popular desire." 

Scarcely had America copied from Australia her 
ballot system, when becoming adept as Rome in 
absorbing from surrounding nations, she borrowed 
from the Swiss the Latin terms Referendum and Initi- 
ative, altho the principles thereby expressed are as long 
established on this continent as English settlements. 
For centuries among Germanic peoples, there has been 

(82) Despite Pope's aphorism: 

'<Nor is the people's jadgment always tme; 
The mass may err as grossly as the few." 

(88; Within seven years past, the people of Kansas have taken to 
themselves the election of saperintenaent of insnranoe. railroad com- 
missioners and state printer— the latter from the legislature, the others 
from the governor. 

(84) Many states chose presidential electors by districts; some, as 
New York and Sonth Oarohna, bv the legislature: in PennsylTania by 
the Jadidary; in Massachusetts Uie people namea a namber of candi- 
dates, and tbe legislature was limited to these in choosing the electors. 
(See the ConnecBcat plan for representatives in Congress about this 
time.) The district syBtem was abandoned about 1832, and thereafter 
all states have chosen electors directly on a seneral ticket~"at larae," 
— except that in 1892, Michigan temporarify reverted to the disB^ct 
plan. 

(35) The Oonstitution of Nebraska adopted in 1876, provided that 
voters should be allowed "to express by oaUot their preference for 
some person for the office of United States senator." This optional 
clause seems not to have been productive of results, if not Indeed 
wholly ignored by the legislature, even when resorted to by the people* 
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a steady transition of power. The right to petition the 
crown grew into legislation. Final power was trans- 
ferred from King to parliament," and now in turn it is 
passing from the legislative branch directly to the 
electorate. 

None of the colonial charters, except those of Penn- 
sylvania, had any provision for amendment,*^ and of 
the original states, only Massachusetts and New 
Hampshire submitted their constitutions to the people 
for ratification. By 1787i provision for amendment, 
thitherto wholly lacking, in all state constitutions, 
unless Pennsylvania's, was added to eight of them.** 
The custom of amending constitutions by popular vote 
arose, and is now established in every state except 
Delaware. Thus changing the organic law, upon leg- 
islative initiative, has become commonplace. The 
next step — to permit the people themselves to initiate 
the change," and finally for them to ratify or reject, 
and even to propose important laws — was slower of 
acceptance. Switzerland began this revolution in free 
government in 1830 and by 1848 had the principle 
embedded in its federal constitution." About 1886 

(86) Even the veto power of the British sovereign is only theoretieaL 

(87) Provision for amendment was made in the government of 
Pennsylvania from the first in the following instraments: Frame of 
Government, 1683; Frame of Government, 1696; Act of Settlement, 
1688; Charter of Privileges, 1701: See Ames' Amends, to U. S. Const., 
Amer. Hist. Assn. Bpts. 1896, vol. 2, p. 13. 

(88) Three states gave the power to the legislature, and five re- 
served amendments to conventions. Amer. Hist. Assn. 1896, supra. 

(89) At the first session of Congress in 1860*61. Senator Crittenden 
made five different proposals to tfuce the sense of the people on cer- 
tain amendments to the constitution, then offered in view of the 
domestic difficulties which were swiftly leading to civil war. In 1869, 
Davis of Kentucky proposed in Congress that the 15th amendment, 
and all future amendments, be submitted to popular vote—a majority 
of votes in three -fourths of the states to be necessary for adoption. 

(40) As an example of great questions determined bv the people, 
note the Referendum, on Sunday, Feb. 20, 1898, to tiie people of 
Switzerland, on the question: <M^ill vou accept the federal law of 
Oct. 15. 1897, for the purchase and administration of the railways by 
the Federation, and for the organization of Swiss federal railways? 
Tes. No.'' Carried by a vote of 384,148 (tho lost some years earlier) 
to 177,180 against. 
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discussions of the Swiss institutions, and especially the 
initiative and referendum,** as seen by American stu- 
dents abroad, began to appear in leading American 
journals and magazines.** In 1898 South Dakota 
amended its constitution by adopting a provision for 
initiative** and referendum. In 1900 Utah followed 
this example. In 1902 Oregon by the decisive ratio of 
eleven to one in the popular vote, adopted the most 
clearly expressed section yet developed in our country. 
In 1904 Nevada added a similar feature to the organic 
law.** 

(41) AlBOy Prof. A. v. Dloey of Oxford Univeraity wrote for the 
Nation, in 1886. 

(42) In Montana the question will be voted on in 1906. In Missonri 
in 1904 a very compUoated initiative and referendum amendment was 
voted down by a small malority. It had been purposely amended into 
an intricate and unworkable form by its enemies. 

(43) The Initiative is thus defined in Artiole 29, of the oanton of 
Zurich: '*The right of voters to make proposals (the Initiative) is the 
right to demand the adoption, abrogation or modlncation of a law * * 
* * When an individual or a politJcal body presents a proposal of this 
sort and it is supported by one-third of the members of the council, it 
shall be submitted to the people for final action * * Likewise every 
proposal signed by 6000 voters, or adopted in a certain number of 
communial assembues by 5000 voters, must be laid before the people 
whenever the cantonal council does not agree with it." The constitu- 
tion of South Dakota says: "The people expressly reserve to them- 
selves the right to propose measures." The Oregon constitution says: 
"The people reserve to themselves the power to propose laws." 
Utah's constitution says: "The legal voters, (or a part thereof desig- 
nated by the legislature) may initiate any desired legislation. 

(44) The Referendum is defined in the Oregon constitution, thus: 
"The legislative authority of the state shall be vested in a legislative 
assembly, consisting of a Senate and House of Representatives, but the 
people reserve to themselves power to propose laws and amendments 
to the constitution, and to enact or reject the same at the polls, inde- 
pendent of the legislative assembly, and also reserve power at their 
own option to approve or reject at the polls any act of the lefldslative 
assembly. The first power reserved by the people is the Imtiative, 
and not more than 8 per cent, of the legal voters shall be required to 

gropose any measure by such petition, and every such petition shall 
iclude the full text of the measure so proposed. Initianve petitions 
shsdl be filed with the secretary of state not less than four months 
before the election at which they are to be voted upon. The second 
power is the Referendum, and it may be ordered ^except as to laws 
necessary for the immediate preservation of the public peace, health 
or safety) either by petition signed by five per cent, of the legal 
voters, or by the legislative assembly as other bills are enacted. 
Referendum petitions shall be filed with the secretary of state not 
more than 90 days after the final adjournment of the session of the 
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In April, 1901, the matter of an initiative and refer- 
endum amendment first teached a supreme court, com- 
ing up in South Dakota, regarding acts to take 
immediate effect, passed under the emergency clause 
of the amendment. The court held that the legislature 
is sole judge as to what laws are '* necessary for the 
immediate preservation of the public peace, health or 
safety, or support of the state government and its 
existing institutions."*^ The fundamental principles 
involved were not questioned on either side. But in 
December, 1903, the initiative and referendum amend- 
ment was directly attacked in the supreme court of 
Oregon, and unanimously sustained. The court, per 
Bean, J., said: **Nor do we think the amendment 
void because in conflict with sec. 4, of art. 4, of the 
constitution of the United States, guaranteeing to every 
state a republican form of government. Now the initi- 
ative and referendum amendment does not abolish or 
destroy the republican form of government, or substi- 
tute another in its place. The representative charac- 
ter of the government still remains. The people have 
simply reserved to themselves a larger share of legisla- 
tive power, but they have not overthrown the republi- 
can form of government, or substituted another in its 

legislative assembly which passed the bin on which the Referendam is 
demanded. The veto power of the governor shall not extend to 
measures referred to the people." 

(46) State v. Bacon, 14 S. Dak. 394; and 404; 86 NW. 606. The legis- 
latures of 1899 and 1901 in South Dakota attached emergency clauses to 
about one-half of their acts. The South Dakota amendment reads: 
"The legislative power of the State shall be vested in a legislature 
which shall consist of a Senate and House of Representatives, except 
that the people expressly reserve to themselves the right to propose 
measures, which measures the legislature shall enact and submit to a 
vote of the electors of the state, and also the right to require that any 
laws which the legislature may have enacted shall be submitted to a 
vote of the electors of the state before going into effect (except such 
laws as may be necessary for the immediate preservation of the public 
peace, health or safety or support of the state government and its ex- 
isting public institutions, frovided, that not more than five per 
centum of the qualified electors of the state shall be required to invoke 
either the initiaave or the referendum • • • • The veto power of 
the executive shall not be exercised as to measures referred to a vote 
of the people. This section shall apply to municipalities.'' * * • * 
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place. The government is still divided into legislative, 
executive and judicial departments, the duties of which 
are discharged by representatives selected by the peo- 
ple. Under this amendment, it is true, the people may 
exercise a legislative power, and may in effect veto or 
defeat bills passed and approved by the legislature and 
governor; but the legislative and executive depart- 
ments are not destroyed, nor are their powers or 
authority materially curtailed.'' Altho the question 
of the nature of laws initiated, or otherwise adopted by 
the people, upon reference to them, was not directly 
before the court, it^ said: **Iyaws proposed and 
enacted by the people under the initiative clause of the 
amendment are subject to the same constitutional limi- 
tations as other statutes and may be amended or 
repealed by the legislature at will."*^ 

Concerning that clause in the amendment which 
says: **The veto power of the governor shall not 
extend to measures referred to the people," the court 
held that this applies only to bills actually referred to 
the people, and not to all that might be referred, and 
that all acts not submitted to a referendum may be 
vetoed.** The Utah and Nevada amendments have not 
been tested in court. Indeed, that of Utah is not self- 

(48) Kadderly v. Olty of Portland, 74 Pacific 710;— Oregon. 

(47) The legislatore of Wisconsin seemed to take a similar view, as 
in 1905 they amended the primary ballot law which had been adopted 
by popular vote in 1904. 

(48) Kadderly v. City of Portland, 74 Pac. 710. This case follows 
that of Soath Dakota in holding that whether an emergency, under the 
constitution, exists, is solely a question for the legislature, and its de- 
termination final and binding on the courts. But whether the consti- 
tutional amendment itself was properly adopted and thus became 
part of the constitution is "always a question for the courts.'' n>id. 
Under the Nebraska statute, the signers for either initiative or referen- 
dum must constitute 15 per centum of the voters, while in South 
Dakota only 5 per cent, is needed, and in Oregon 8 per cent, may 
initiate, and 5 per cent, may refer. Nebraska further requires a 
special election if 20 per cent, of the voters request it. It has also a 
provision that where there is popular initiative, the local legislative 
body may suggest amendments to the popular measure, and that both 
the measure and the amendment must oe placed on the oallot. Unless 
a majority of votes are against both the popular measure and the 
legislative amendment, the one receiving most votes becomes law. 
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executing^, and the legislature has not yet enacted a 
method of procedure to give it effect. The South 
Dakota amendment specifically applies to municipali- 
ties as well as the state. Nebraska in 1898 enacted a 
general initiative and referendum statute for counties, 
townships, cities, villages and school districts.** 

Since the time when ** popular sovereignty** was a 
party shibboleth in the free — or slave — state contro- 
versy, so many matters are frequentl}^" if not habitu- 
ally submitted to a vote, that such course no longer 
excites comment." The charter of Greater New York 

(49) Arizona has also a mnnioipal initiative and referendum statate. 
BrooKline, Mass., a dty of 20.000 population has eovemed itself for 
nearly 200 years ax>on the popular referendum prindple. 

(50) Local option in the matter of permittinfi^ the sale of intoxicat- 
ing liquors, is perhaps the most famihar example. 8uoh laws are not 
unconstitutional as delegation of legislative power. In re O'Brien, 76 
Pae. 196 (Mont.) Other subjects of popular referendum are: laws 
relating to live stock, fences, public builaings, bridges, boundaries of 
counties, etc., issue of bonds, location of county seats, disposing of 
public property, aidinff public improvements such as ranroaas, wells, 
mine, canals, etc., wim gifts of subscription to the capital stock, police 
and fire departments, franchises for street railways, (in Nebraska), 
consolidation of contiguous cities, etc., etc. 

(51) In Kansas, the first legislature (1866) made no provision for 
popular initiative or referendum. But at the second Bessi<m, (1867), 
"An Act to Incorporate the Oii^ of Atchiscm," (L. 1867, ch. 190, p. 
264), in section 3, reads: "Provided, that a special election shall be 
first held in the said town of Atchison to take the sense of the quali- 
fied voters thereof, upon the question whetiier they will accept the 
charter of incorporation hereby ccmferred upon them or not. At said 
election, polls shall be opened at the usual place of voting in said 
town, which shaU be headed as follows, respectively: "(charter." 
"No Charter." The special session of 1867 (8rd session in the state) 
referred the Lecompton constitution to the people. The legislature of 
1869 referred the questions of counties borrowing money, and the loca- 
tion of county seats, and also whether or not to call a constitutional 
convention. In 1860 bond issues were referred to the people in four 
acts, and county boundaries in one act. The last territonal legislature, 
in 1861, passed two acts allowing the people to vote on county seats. 
The first state legislature, in 1861, referred the banking law, the loca- 
tion of the state capital, a constitutional amendment, and matters of 
county seats. Later referendums were: In 1862, two acts: in 186S 
two acts; in 1864, bridges, (two acts), jaiL buying railroaa stock, 
school bonds, county building railroad bcmos, county seats, and sale 
of the state's school lands. Thereafter at every session this has been 
done, and in the acts of 1906, no less than 22 times does the referendum 
appear, and the initiative 16 times. In 1897 l^e resolution to submit an 
initiative and referendum amendment to the Kansas constitution 
lacked only eight votes in the House, of the necessary two-thirds re- 
quired to iMus It. It required 16 per cent, of the voters on an initiative 
petition. 
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was adopted upon a referendum, which method has 
become the rule, rather than the exception, in giving 
charters effect. Within the charters themselves, the 
Initiative and Referendum appears with increasing 
frequency." 

Many of the earlier acts referring matters to the peo- 
ple were assailed as unconstitutional on the ground of 
delegating legislative power to the people. The 
diverse decisions on the subject cannot be reconciled. 
Beginning with Delaware in 1847 and continuing to as 
late date as 1902, (in Ohio) various courts have pro- 
nounced such laws invalid." On the other hand, the 
supreme court of Louisiana, decided flatly in 1853 and 
again in 1854 that conditional legislation, to take effect 
upon popular approval, is not unconstitutional.** Then 
began some subtle and attenuated ** distinguishing" 
among decisions." Many courts came round to the 

(52) Oharters of San Francisco, Los Angeles, etc. Three states per- 
mit from 5 to 8 per cent, of the people to petition for a new charter. 
In five states cities are allowed to frame their own charters, restrained 
only by the state and national constitutions. The initiative petition in 
cities varies from 6 per cent, in one oily in Washington state, to 61 per 
cent, in a Virginia city. 

(63) Delaware. Pennsylvania, California. Indiana, Iowa, ^chigan, 
MLssoori, New York, New Hampshire, Onio, Rhode Island, Texas, 
Utah. 10 Amer. Dig. c. 1398 also State v. Garverm 66, Ohio St. 666; 
64 N£ 673. <<The enactment of a law so that a provision of it might be 
partially suspended by a vote of the people of a municipal divimon of 
the state, is equivalent to a law made to take effect only upon being 
adopted oy a vote of the people, and therefore void." Mesnmeier v. 
State, 11 Ind. 484. Laws of New Hampshire 1879. ch. 4, to provide for 
minority representation in corporations, directed the first section to be 
submitted to popular vote,— neld, unlawful delegation of legislative 
power. State v. Mayes, 61 N. H. 264. 

(64) The Louisiana court said: ''The act of March 12, 1862, author- 
izing police corporations to levy tiuces for works of internal improve- 
ment, if approved by a majoritv of voters who are to bear the burden, 
is not inconsistent with the spirit of representative government, nor 
repuffnant to the constitution." Police Jury v McDonogh, 8 La. Ann. 
341; New Orleans v. Graihle, 9 La. Ann. 661. 

(66^ The supreme court of California said: ''Altho a statute may be 
conditional, so that its takine effect may depend upon a subsequent 
event (say, a popular approval) yet this event must be one which sliall 
produce such a change of circumstances that the lawmakers in their 
own judgment, can declare it wise and expedient that the law sh^ 
take effect when the event shall occur." Ex parte Wall, 48 Call. 279; 
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position that ** while the legislature cannot delegate its 
power to enact laws, it may provide that whether or 
not a law enacted shall be operative, may be made to 
depend upon the popular will."" An interesting fact 
is that the courts in the southern states invariably 
upheld reference to the people, and that adverse decis- 
ions are very numerous in the north." A peculiar 
referendum was attempted in Massachusetts, but was 
declared unconstitutional. The act provided for sub- 
mitting the question of extending municipal suffrage 
to women, but by a special section allowed the women 
to vote on the proposition of their own enfranchise- 
ment." Where there are constitutional clauses requir- 
ing some matters to be referred to the people, the rule 
of expressto unius est exclusto alteriushsLS been invoked 
in opposing the submission of other laws to the people, 

17 Am. Rep. 426. The ohanging attitade of courts soggests Pope's 

lines- 
Be not the first by whom the new is Med, 
Nor yet the last to lay the old aside. 

r50) Massachusetts approved the referendum in 18SM. in Wales v. 
Belcher, 20 Mass., 608, but later weakened in its position. Other approv- 
ing courts are those of OaJif omia, Illinois, Iowa, Kentockv, Minnesota, 
Imssouri, New Hampshire, New York, New Jersey, Pennsylvania, 
Rhode Island, Tennessee, Vermont, West Virginia, Wisconsin, and the 
United States Circuit courts. See 10 Am. Dig. o. 1898. The Missouri 
court in tryiiu^ to distiinguish between valid referendums and invalid 
delegation of legislative power, expressed itself more clearly perhaps 
than any other court in these words: "Statutes creating municipal 
corporations, or authorizing them to incur obligations, may be 
referred to a vote of the district immediately affected. But the legis- 
lature must enact a complete and valid law according to prescribed 
usages; and it must derive its whole vigor from the legislature and no 
added efficacy from the popular vote." Lammert v. lidwelL 88 
Mo. 188. 

(67) North Carolina act, March 11. 1001, authorizing a county to 
erect a court house, when ratified by tne people, is not uiereby invalid 
as a delegation of legislative authonty, as such ratification is merely a 
condition precedent. Black v. Oomrs. Buncombe Co., 129N. C. 121; 
89 S. E. 818. Alabama act, March 6, 1901. to change the boundary line 
between B. and C. counties, is not invalia as a delegation of legislative 
power because not operatFve until approved by a two-thirds vote of 
the electors of the affected district. (1902) Jackson v. State, 81 So. 
380. So with Mississippi act requiring a tax proposition to be submit- 
ted to the voters of the distnct proposed to be taxed. Alcorn v. 
Hamer, 38 Miss. 662, (1868). 

(68) In re Municipal Suffrage to Women, 160 Mass. 486. 
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but in vain." The failure of the proper officers to pro- 
vide for taking a vote at the first election after the 
passage of a referendum law, cannot defeat the will of 
the people, or deprive them of the option of acceptance 
or rejection. Until accepted by popular vote, the law 
takes effect only for the purpose of submission, and at 
a later election mandamus will lie to require the offic- 
ials to hold the election properly.** In 1900 a move- 
ment began in Australia to make it obligatory to refer 
the matter to the people in case of a deadlock between 
the two houses on any bill or resolution. 

The latest development of the principle is the advis- 
ory referendum, and advisory initiative. As the name 
indicates, these simply show to the legislative and 
executive departments the will of their constituents, 
and no legal obligation rests upon the officials to give 
form to the popular expression. In 1901 Illinois 
enacted a ** public opinion law.'^*^ Delaware has pend- 
ing a constitutional amendment to establish the advis- 
ory initiative and referendum. In 1905 Texas enacted 
a very interesting experiment in the way of a primary 
election law, which not only provides for nomination of 
candidates, by direct vote, but contains provision for the 
use of the initiative and referendum within party lines to 

(69) The oonstitation of Michigan, art. 16, eeo. 2. requires all bank- 
ruptcy laws to be submitted to the people. But tnis does not by im- 
phcation forbid other laws to be so submitted. (1864) People v. Collins. 
8 Mich. 343. The constitution of Kansas, art. 6, sec. 6, provides that 
school lands may be sold only after beiuK authorized by a vote of the 
people; and art. 18. sec. 8 requires all bamdng laws to be submitted to 
the people. Wheuier these provisions bar other referendums does 
not seem to have been decided so far. 

(60) Albriffht v. Sussex Go. Lake & Park Co., 68 At. 612 (New 
Jersey, (1902). 

(61) Under the Dlinois law. 10 per cent, of the voters of the state, or 
26 per cent, of a municipality may propose any question of public 
policy, not exceeding three at one time, and have tnem submitted to 
popular vote. Under this, the remarkable referendums have been 
held in Chicago concerning the municipal policy toward ownership of 
street railways. In November 1892 the legislature of California re* 
ferred the question of election of United States senators by popular 
vote, and the vote being favorable, the legislature passed a resomtion 
and sent it to Congress. 
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direct party policy, and determine what principles 
shall be promulgated in the party platform. Many 
city councils have voluntarily resorted to this method 
of learning the people^s will.** In Buffalo in the fall 
of 1905 three questions were to be so submitted. But 
the commissioner failed or refused to put the questions 
upon the voting machines at the proper time. Man- 
damus was brought in the supreme court. Thereupon 
Justice Krause granted the writ on one question — that 
relating to public ownership of a light and power plant 
by the city, but denied it on the other two, saying as 
to these: **They involve questions of legislation over 
which the city council manifestly has no power. 
Indeed, their very purpose is not to furnish informa- 
tion for the guidance of the local authorities ; but they 
are peculiarly matters for the legislature. *'•* •* 

(62) Among them Buffalo, Detroit, Toronto and others. Cleveland's 
dty coimoil has submitted to vote the matter of granting franchises to 
two lieht. heat and power companies, and also tne question of loca- 
tion of a nigh level bridge between east and west side of the dty. siv- 
ing opportmilty for choice among three localities. Buffalo had iuen 
an advisory referendum in 1904, and tried to submit three matters in 
1906. The one which reached the people was adopted by a vote of 6 to 
1 in favor of city ownership. 

(68) The Question was: <^Shall the dty of Buffalo own and operate 
an electric light and power plant?" Justice Krause's upholding the 
right to refer the question without special statntorv or oonstitnSonal 
authority, said: ''Why may not the governing body take the opinion 
of its voters on the question, and adopt reasonable measures for ob- 
taining that opinion? While in most instances public hearings and in- 
formation disseminated thru the public press and otherwise, may be 
adequate to enable the governing body to determine the question, yet 
it is not difficult to conceive a question of such magnitude and import- 
ance as to make it entirely proper and very desirable to take the 
opinion of the voters by a direct vote on the proposition, and it may 
well be that the question of municipal ownership of a liehnng plant & 
of that character, and in that event it would seem that adequate power 
was given in the general welfare clause of the charter to provide for 
such a vote as incidental to the primary object." 9 Law Notes, 168, 
Dec. 1905. It has been suggested that the council may properly con- 
sult an electrical en^dneer for expert advice (and pay mm), and why 
not consult the people themselves? 

r64) The forms of referendum here discussed have been either legis- 
lalave, or petitional (the initiative), whether in optional, or advisory, 
or obligatory and mandatorv forms, and whether general or local. 
But the executive or judicial aepartments might refer matters to the 
people too. 
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When the federal constitution was submitted for 
ratification, many of the conventions in the several 
states, dissatisfied with certain features of, and more 
often with omissions in, the new instrument, offered 
amendments. These were numerous and varied, and 
some were later adopted. In New York and Rhode 
Island the conventions offered an amendment for the 
Recall of United States senators at the will of the leg- 
islature, and the substitution of others. In 1803 and 
again in 1806, the Virginia legislature passed resolu- 
tions in support of such amendment for recall." A 
revival and much broader application of the principle 
has lately been seen. In 1903 the city of Los Angeles, 
California, amended its charter by popular vote, and 
in addition to the initiative and referendum, it placed 
in the people^s arsenal another powerful weapon, the 
Recall." A few words in the charter clearly defines 
the Recall.*^ In the special election in September, 

(66) Early Benatora often felt a keen sense of reaponsibUity to their 
constltQents, and of obligation to express the people's wish. Several 
resigned unwilling to follow instmctions of the legislature, and too 
conscientious to vote their personal sentimente in defiance of the leg- 
islature. John Tvler resigned in 1886 rather than vote for the famous 
^'expnngine resolution" as instructed by the legislatore of Viivinia. 
Senator Wnite of Tennessee resigned, 1839-40. because the legislature 
censured him, a Democrat, for having voted with the Whigs on some 
measure. 

(66) Batlfled and approved by the legislature of CaHf omia. January 
28, 1908. In Switzerland the recall has also been used, ana is some- 
times called the ^'imperative mandate." 

(67) Los Angeles charter, sec. 198c: The holder of any elective 
office may be removed at any time by the electors qualified to vote for 
a successor of such incumbent. The procedure to effect the removal 
of an incumbent of an elective office shall be as follows: A petition 
signed by electors entitled to vote for a successor to the incumbent 
sought to be removed, eoual in number to at least 26 per centum of 
the entire vote for all canoidates for the office, the incumbent of which 
is sought to be removed, cast at the last preceding general municipal 
election, demanding an election of a successor of Qie person sought to 
be removed, shall be filed with the City Clerk; provided, that the 
petition sent to the Council shall contain a general statement of the 

g'ounds for which the removal is soueht. * • * • Within 10 days 
om the date of filing such petition, Uie City Clerk shall examine and 
from the great register ascertain whether or not said petition is signed 
by the requisite number of qualified electors, and If necessary, the 
Coundl shall allow him extra help for that purpose. * * • If,t>ythe 
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1904, a councilman whose coarse in voting for two 
certain ordinances was not approved by his ward, was 
defeated by another candidate. The incumbent then 
petitioned the supreme court for a writ of mandamus 
to compel the rest of the council and city government 
generally to recognize him for the remainder of his 
term. Without deciding the point, the court assumed 
the validity of the Recall amendment, but sustained 
the petitioner on the ground that the procedure in call- 
ing the special election was not quite regular. Even 
on this point, Chief Justice Beatty dissented. In an 
inferior court, the matter had come up in another form, 
and Judge Ostler decided against the incumbent, hold- 
ing that the Recall amendment is not obnoxious to 
either the state or federal constitution, that it was not 
necessary to make charges in the petition for election, 
but simply to make statements of reasons to enlighten 
the public ; that the officer had no property in the office 
nor vested right to hold to the end of his term ; that it 
was no contract, but a mere agency, terminable at any 
time by the principal, the sovereign people.* 



Clerk'8 oertifioate the petition is shown to be insufficient, it may be 
amended within ten days from the date of said oertifleate * * * • 
If the petition shall be fomid sufficient, the Clerk shall submit the 
same to the Council without delay. If the petition shall be found 
sufficient the City Council shall order, and fix a date for holding the 
said election, not less than 30 days nor more than 40 days from date of 
Clerk's certlncate to Council that a sufficient is filed. (Election shall 
be held as other city elections.) The successor of any officer so re- 
moved shall hold office during the unexpired term of his predecessor. 
Any person sought to be removed may be a candidate to succeed him- 
self, and unless he requests otherwise, in writing, the Clerk shall place 
his name on the official baUot without nomination. * * * In any 
such removal election, the candidate receiving the highest number of 
votes shall be declarea elected. At such election if some other person 
than the incumbent receives the highest number of votes, the incum- 
bent shall thereupon be deemed removed from office upon qualifica- 
tion of his successor. * * * If the incumbent receives the highest 
number of votes, he shall continue in office." 

(68) Other cities also have adopted the Recall. In Los Angeles, 
the incumbent was J. P. Davenport, and in the Recall election he was 
defeated by Dr. Arthur D. Houghton by a vote of 2338 to 1684, the dis- 
trict being the sixth ward. In me supreme court, Davenport contend- 
ed tiiat the Recall is unconstitutioiial,~''has no place in the general 
system of the American form of representative government and un- 
dertakes to give a part of the people in their primitive capacity the 
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With the general adoption of the Australian ballot, 
whether pure or modified ,~ a certain rigidity and offic- 
ial formality was introduced, which makes independent 
action ,'• or the rejection of '* regular*' party candidates, 
however unworthy they be, increasingly difficult.^^ This 

power to make laws, whioh resides only in the legislature," also that 
*'the Recall, even if valid, could not be retroactive and could not apply 
to the petitioner, who had been elected and installed in office before 
the amendment went into effect at the date of its ratification by the 
state legislature." Davenport v. Citv Los Angeles, 80 Pac. 684. April 
6, 1906. Beatty, 0. J., dissenting, said: ''The people of Lios Angeles 
have chosen to make an experiment in municipal government by 
applying to municipal business a principle and practice which obtains 
universally in the conduct of private af&irs. They propose to appoint 
their agents, not absolutely for any fixed term, but for a term of two 
years, subject to the condition that their authority may be revoked 
whenever they have forfeited public confidence by any failure of dill* 
gence. or lack of capacity in dealing with the matters confided to their 
discretion. The success or failure of this experiment is exclusively an 
affair of the people who have chosen to miake it, and if it is not an 
infringement of the constitution, it is the business of the courts to let 
it have a fair trial. If found to involve evil consequences, no doubt it 
will be repealed, but in the meantime, its policy or Impolicy is a ques- 
tion with which courts are not concerned.'' 80 Pac. 6888. 

(60) Only Massachusetts, and a few places, Uke St. Paul, Minn.^ have 
the real ''fraud -proof" Australian ballot, in which the candidatee' 
names follow eacn other on the narrow ballot, in alphabetical or other 
regular sequence, under the names of the respective offices,— all can- 
didates for sovemor, for example, are under me heading of governor. 
There is no ''blanket ballot," nor party columns, nor displays of poul- 
try and other emblems. 

(^70) The leng^ths that men have gone to in attempting to force 
voters to adhere to a party is indicated partially in the case of Ginter 
V. Scott. 2 Dauphin Go. Bep. 93 (a Pennsylvania common pleas case, 
1899), wnerein the court, to protect a voter in his independence, said: 
^'A member of long standing in a political party does not lose his 
membership by merely signing a nomination paper for a candidate of 
another party, nor by occasional voting for one or more candidates of 
another part^." 

(71) Minnesota Gen. Laws 1901, ch. 216, sec. 9 prohibits a candidate 
who has sought nomination from a political party at a primary elec- 
tion, and has been unsuccessful, from having his name printed on the 
official ballot as an independent candidate for the same office. The 
court said, that this is a reasonable regulation, since the blank space, 
enables him to be elected if the requisite number of qualified citizens 
vote for him; that the law is not obnoxious to Const, art. 7, sec. 7, 
providing that any person entitled to vote is eligible to office; tinat the 
constitution does not guarantee the candidate to equal advantages in 
all practical conditions, nor prohibit the legislature from imposing on 
him fair and reasonable restrictions in soliciting support at the polls. 
The legislature may recognize the existence of pontical parties, and 
regulate within reasonable limits, the means by which partizan efforts 
should be protected. State v. Moore, 87 Minn. 808; 92 K. W. 4. 
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put a premium ui)on the control of conventions and 
party machinery, and the naming of party candidates 
by whatever means.^ To secure a fair, untrammeled 
expression of popular will in the initiatory step of mak- 
ing nominations, a system of primary election laws has 
been evolved, and now exists in almost every state.^ 
The early forms applied where parties voluntarily in 
primary elections, made nominations, sometimes of 
candidates by direct vote, but more often only of dele- 
gates to conventions, all under party management and 
control, subject to such public laws ; the later forms 
are mandatory, requiring all parties to nominate can- 
didates, or delegates, at an official primary election, 
under public control. The usual course of evolution 

Missouri act Mch. 6. 1897, sec. 4796g forbids the nomination of a dele- 

Stion to a convenaon by a bodv of 20 qualified electors, if 20 others 
ye already nominated such aelegatlon. "The statutes of North 
Dakota contemplate that only nominations made by a conyentlon 
representing a political party or principle shall be filed with the secre- 
tary of state to be certified to the proper county auditors." (lOOO't 
State y. Falley, 9 ND. 450; 83 N. W. 860. In seyeral states laws were 
passed, aimed against the "fusion" of different parties upon candi- 
dates, and forbidding the name of any candidate from appearing in 
more than one place or column on the ballot. In some instances, Ihis 
has gone to the length of requiring an unqualified falsehood to be 
printed upon the ballot in the words, "No Nomination." if a candidate 
were nominated by a second party, or endorsed. See Kansas' law. In 
OaHf omia, it has been held unconstitnticMial to forbid a name from 
appearing in more than one party column. (1902) Murphy v. Gurry, 
70 fac. 461; 137 Call. 479. In North Dakote, it has been held consti- 
tutional and reasonable to limit a candidate's name to one column, 
when he was nominated by a single party and also by petition. Rey. 
Codes 1899, sec. 491; State v. Porter, 100 NW. 1080. (1904) See Com. 
y. Martin, 20 Pft. Co. Ct. Bep. 645 (1897). See State y. Metcalfe, 100 N. 
W. 923 (S. D. 1904) on riyal candidates for same ofSce in the same 
party. On intra-party contests, see Stete y. Houser, 100 NW. 964, 
Wis. 1904. 

(72) For example, in re Clinton Co., 48 N. Y. S. 407 (1897) describes 
the arbitrary control of a conyention: 600 yoters came to a room that 
would not hold oyer 200. One faction got the room and more than 
hidf the yoters were unable to g^t in. The "in" faction chose dele- 

Sktes yiya yoce, and adjourned in ten minutes. Then the others came 
, elected a chairman, called to order [in the same room, and a yote 
by bi^ot was taken for delegates, all yoters being giyen opportunity 
to yote. It was decided that the delegates elected by the second orga- 
nization were the "regular" delegates. Such examples haye become 
frequent, as well as "packed caucuses." "snap calls." and stricter 
rules ana tests till but a few of a bosse's nenchmen are "the party." 

. (73) Primary election laws seem to be of purely American origin. 
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has been to hold primaries for naming delegates, and 
then to assume the nomination of all candidates with- 
out the intervention of delegates.^* About 1879 or 
1880 a primary election law was enacted in Kentucky," 
but no obligation was imposed on any party or persons 
to nominate candidates^ by primary election.'' In 
1895, almost simultaneously, several states adopted 
compulsory primary laws," limiting their operation at 
first to one or several large cities,'* and later extending 
them over the state in either a mandatory or an 
optional form. So widely do these enactments differ, 
that it is hard to deduce general statements of their 
features. Many have been upheld, and not a few 
overthrown. There has been a general tendency to 
substitute mandatory for optional laws. After a bitter 
fight, extending over a series of years, Wisconsin by a 
majority of over 50,000 adopted a mandatory primary 

(74) The irresponsible nature pf delegate conventions has been 
strongly depicted by Gov. LaFoUette of Wisconsin in his messages 
and elsewhere. 

(76) For many years parties, especially the Republicans, in various 
counties of Kansas, voluntarily nominatea connlnr candidates by direct 
vote, calling this the '^Oawford county system.'' 

(76; The principles of primary control have been generally upheld 
as constitutional. Matter of House Bill No. 903, 9 Colo. 631; State v. 
Jensen, 89 NW. 1136, (Minn. 1002); ^'Primary elections are so far mat- 
ters of public concern that they are, at the discretion of the legislature, 
proper objects of reasonable statntorv regulation under the police 
power." Hopper v. Stack, 66 At. 1, (New Jersey, 1903). 

(77) Kansas jmssed a primary law in 1891. 

(78) Mass. 1894; California for San Francisco, and in 1897 extended 
over state; Wisconsin for Milwaukee and in 1897 extended over state; 
Mich.; Minnesota for Minneapolis. The Wisconsin law was manda- 
tory on cities over 10,000 population, and optional elsewhere; but its 
laws of 1903 and 1906 are mandatory eversrwhere. The California law, 
sec. 1368 Pol. Code, is mandatorv in certain cities and no convention 
can be recognized as in law entitied to make nominations unless the 
delegates thereto were elected under the provisions of said law. lliis 
applies to parties which at the last election polled 3 per centum of the 
entire vote of the d^ (sec. 1186). EUis v. Wheatiey, city elk., 81 Fac. 
1106, (1906). Greg. Laws 1901, cities of 10,000 pop. and over. 

(79) Where corrupt and arbitrary control was most apparent and 
most dangerous Indiana Acts 1901 p. 476 is a primary election law for 
all counties with a city of over 60,000 population which casts 10 per 
centum of the total vote. State v. EUiotti 63 NE. 233. 
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election law in 1904, that provides for nomination by 
direct vote, of almost all officers"* from the smallest up 
to candidates for United States senators,*^ by all parties 
upon the same day at the same polling places and with 
the same election officers, who are publicly chosen 
from the two leading parties in the state.® In 1900 
California expressly recognized the primary election by 
a constitutional provision, and empowered the legisla- 
ture to prescribe conditions on which voters may par- 
ticipate in such elections." The constitution of 

(80) Excepting school superintendents and the Jadiciary. 

(81) Governor Robt. M. LaFoIlette, in his message to the "Vt^soonflin 
legislature of 1901, after urging the passage of a primary electicm law, 
Kiving his reasons therefor, expressed his view of the trend of affairs 
m these words: <'A decade will leave scarcelv a trace of the compli- 
cated machinery (of the caucus and convenaon) in existence in any 
state in the Union." A primary law was passed in 1903, and was sub- 
mitted to i>opular vote in 1904. It has been sliehtly amended in minor 
matters in 1906. and at the special session of 1906, December. The 
Australian balloi system is used. Each voter is given a ballot of each 
party, all securely fastened together in a bunch. In the secrecy of the 
Dootn, the voter, abstracts his party ticket from the bunch, votes it^ 
folds it and the unused ballots, hands each to the election officers, who 
drop his ballot into one box, and the unused ballots into another. The 
latter box is emptied at once at the close of the polls and its contents 
destroyed without examination. A phirality of votes is required for a 
nomination. Two or more bills, following Governor Lied^ollette'a 
recommendations, were introduced in the legislature at the special 
session of December 1906, providing for a majority vote to nominate^ 
and securing the same by a preferential bauot, on which the voter 
should indicate his first and second choice by Arabic numerals, instead 
of X, after the names of candidates, but they were aU lost oy small 
majorities. 

(82) New York has an '^Annual Primary Day" for all parties. Laws 
1898. ch. 179, amended by Laws 1899, ch. 47S. Committeemen for the 
parties are also chosen then and so too in MnscGnsin. People v. 
Kings Go., 188 N. Y. 639; 01 NE. 1183. Also Califomia laws of 1896 
and 1897. 

(9S) In pursuance of this authority, the legislature of OaHf omla has 

Srovided that a voter at the primary election must declare his bona 
de present intention of supporting the nominees of such political 
part^ at the next election, and if challenged, he must swear that it is 
his intention to support the nominees of the convention to which 
delegates are to be chosen at such primary electicm. Pol. Code, sec. 
1367, Rebstock v. Sup. Ot. of San Francisco, 80 Pac. 66. Act 1898, (9a 
Ohio Laws, p. 93) sec. 7, provides that papers to secure the nomination 
of candidates for public office, shall contain a provision that each, 
signer tiiereto pledges himself to support and vote for the candidates 
whose nominafions are therein requested. Such law is not void as a 
restriction of the right of suffrage, since it operates uniformly and im* 
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Mississippi, section 247, declares that the legislature 
shall enact laws to secure fairness in primary elections. 
Where the primaries are official and mandatory, all 
expenses are paid by the public ;** where they are vol- 
untary, the cost falls on the party holding them.*^ 
Myriads of questions have arisen out of these elections, 
and legislatures have sought in a variety of ways, to 
solve them. The proclivity of some voters to take 
part in all primaries* has been an ever-present problem 
in those states that permit the several parties to hold 
their primaries at different times and places.*' Where 
it is entirely optional with a party, whether or not to 

partially on all classes of electors, and interposes no nnreasonable im- 
pediment to the right to vote. State y . Poston, 60 Ohio 122 ; 62 NE. 196. 

(84) '^Primary elections may be held under snpervision of the pub- 
lic, at public expense." Ladd v. Holmes, 66 Pac. 714, construing 
Oregon session laws 1901 p. 317. Such laws are not invalid on the 
ground that taxpayers may have to contribute to the support of a 
party of which they do not approve. (1902) Oom. v. Bogers, 181 Mass. 
184; 63 NE. 421, construing stat. 1898, c 648. 

(86) Some laws permit the party offldak to withhold a nominee's 
name from the ballot at the general election, or to refuse to certity it 
to the public officers, unless he first pay his share of the expenses of 
the primary. Kentucky stat. sec. 1664. Montgomery v. Ohelf, 82 
SW. 388. 

(86) This evil is not confined to primaries. A number of states have 
forbidden voters to sign nomination papers of more than one candi- 
date for the same office, as in Kentncl^; also Rhode Island Cton. Laws 
1896, ch. 11, sec. 13, which requires further that the voter himself sub- 
scribe such papers. For another to sign his name will not suffice. 
Atty. Gen. v. Olarke, 69 At. 396. Where a person Joins in the nomina- 
tion of a candidate when he has theretofore Joined in the nomination 
certificate of another candidate, his siffnatnre to the second papers 
must be disregarded. (1903) in re Smith, 86 N. T. S. 14 reqturing a 
voter to declare his intention to support the nominees of the paxty in 
whose primaries he wishes to vote, is pronounced in California, to be 
"absolutely essential to the proper workings of any primary law. By 
the mere offer to vote for delegates to a convention of any party, the 
elector does in effect declare his intent to support the nominees of 
such convention, and the oath is provided for as a guaranty of the 
truth of the declaration already made by such offer to vote. * * * 
Such law is not in violation of Const, art. 2, sec. 6, which says that 'aU 
elections by the people shall be by ballot or by such other method as 
may be prescribed oy law, provided that secrecy in voting be pre- 
served.' '' Bebstock v. Sup. Ot. 80 Pac. 66. 

(87) Massachusetts stat. 1898, ch. 648, sec. 91: "No person voting at 
the caucus of one political party shall be entitled to vote or take part 
in that of another within the ensuing 12 months." (1902) Com. v. 
Bogers, 181 Mass. 184. 
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nominate by primaries, having decided affirmatively, 
the party must conduct such election strictly in accord- 
ance with the statutes.** The first primary laws made 
past acts the test of qualification to take part in a party 
primary election.** But later laws incline to accept 
future intentions instead,** while New Jersey, at least, 
requires both faith and works.*^ Kentucky's court has 
held that the constitutional provisions relating to elec- 
tions, do not apply to primary elections, but most 
courts that have considered the subject, take the oppo- 
site view.** Massachusetts holds that a primary law is 

(SS) Keataoky stat. 1903, oh. 41, art. 12; Brown v. Bepublican Co. 
Exec. Oom. 68 SW. 622; Young v. Beokham, 72 SW. 1092: Mason v. 
Byrley, 84 SW. 767. 

(89) ''A le^slatlye provision that the voter at the primary election 
shall make affidavit that at the last general election at which he voted, 
he voted for a majority of the candidates of the party with which he is 
proposing to act. violates no constitatlonal right of snch voter." 
(New Jersey, 1903) Hopper v. Stack, 66 Atlantic 1. Under one Ken* 
tacky act, each voter was asked at registration for the general elec- 
tion, <<Do you wish to register for the purpose of partidpatingin the 
primaries of the political party with which you affiliate?" He did 
not need to answer, but if he did, the answer was recorded, and the 
next year he could vote only as he had chosen the year before. Wis- 
consin's acts of 1896 and 1897 were simply for the election of delegates 
at the primaries. Any voter must be freely allowed to take part, but 
if challenged, must swear that he voted at the last election, for the 
party witn which he seeks to act. New York in 1898 provided for en- 
rolling as members of a party, the year before the election, but re- 
quired the voter's choice to be kept secret by the election officers 
until after such later election. 

(90) Massachusetts was the first state to make future intentions the 
test. Under California's laws of 1896 and 1897, the elector could vote 
for any one party that he stated upon oath, he intended to support. 
Before the change in the constitution, a California law (Acts 1897, p. 
116) regulating primary elections, and providing an oath that the voter 
intended to support the nominees selected by the delegates chosen at 
such primary, as a test of his right to vote thereat, and debarring cer- 
tain classes of legal citizens was held unconstitutional, as special legis- 
lation. Calif. Const, art. 2, sec. 1; Spier v. Baker, 62 Pac. 669. 

(91) New Jersey Laws 1904, oh. 241. 

(92) Const. Kentucky, sec. 6. providing that ''all elections shall be 
free and equal" has no application to primary elections. (1904) Mont- 

omery v. Chelf, 82 S W. 388. But the contrary view is expressed in 
Oalif omia and Oregon. Call. Acts. 1897, p. 116 limited the right to 
vote at primary efections to persons whose ''names appear on the 
gretBkt or precinct register of the county at the last general election." 
This was contrary to Const, art. 2, sec. 1. The act also permitted to 
vote at the primaries, all persons naturalized 30 days and over, while 
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not unconstitutional in authorizing printing on the 
ballots, the names of candidates presented by a certain 
number of voters, if blanks are left for the insertion of 
the names of other candidates not so presented."* But 
Minnesota denies this poor boon to voter and candi- 
date, and says that no blanks need be left in which to 
write a name.** In many instances, only parties cast- 
ing a certain percentage of the total vote, are privileged 
to avail themselves of the mandatory laws, and such 
limitation has been upheld where ample provision is 
made for nominations in other ways, by the minor 
parties."* In some of the laws, the procedure is min- 

the constitation says 90 days. For both reasons, the act was void. 
Oregon Laws 1901, p. 817 prescribed the way to select at a primary 
election, delegates to nominating conventions. The court said t^t 
the act aoes not conflict with Oonst. art. 3, sec. 1, guaranteeing that 
''all elections shall be free and equal." Ladd v. Holmes, 66 Pac. 714. 
'<Nor does limiting the right of partv electors to voting at their re- 
spective party primaries, conflict with Oonst. art. 2, sec. 2, that 
'Miualifled electors shall be entitled to vote at all elections authorized 
bylaw." lb. 66 p. 714. 

(98) Blass. Stat. 1898, ch. 648; Oom. v. Rogers, 68 NE. 421, (1902). 

(94) State V. Johnson. 91 NW. 604; 840, (Minn 1902.J) Mississippi 
sustams as constitutional, Laws 1902, ch. 66, p. 106. wnereby candi- 
dates in order to have their names on the official oallot, must have 
been nominated at a primiu^ election. MoLtmis c. Thames, 80 Miss. 
617. Where a primary election law provides for nominations of candi- 
dates for certain offices, it has been held that it repeals by implication 
all other methods of party nomination to such oinoes whether by con- 
vention or otherwise. State v. Jensen, 89 NW. 1126, (Minn. 1902). 
But a contrary view has also been expressed. State v. Stafford, 97 
NW. 921; 1048, Wisconsin, 1904, construing Laws 1899, sec. 41. In 
conventions whose delegates are nominated by primary election, no 
proxies can be recognized unless spedflcally autnorized by law. Ky. 
Stat. 1903, Mason v. Byrley, 84 SW. 767; Montgomery v. Ohelf, 82 
SW. S88. Nor mav proxies act upon committees. Ibid. The order of 
a political committee permitting to vote at a primary election, aU 
youths who would come of age before the general election, has been 
disapproved by one court; but it added that such votes would not in- 
validate the election as to a person who was not a candidate thereat. 
Montgomery v. Ohelf, 82 SW. 888, Ky. 

(96} N. T. Laws 1899, ch. 478, sec. 13; In re Wood, 74 N. T. S. 403. 
This law requires a party to cast three per cent, of ttxe total vote. So 
with the Oauf . Pol. Oode. sees. 1367-1376. Oregon Sess. Laws, 1901, p. 
317, sec. 26 denies the benefits of the act to parties falling below a 
certain vote, but permits such to make nominations in otaer ways, 
and hence is not in conffict with Oonst. art. 1, sec. 20, prohibiting 
special privileges to any class of citizens, ''since the act is but a rea- 
sonable regulation of larger parties, designed to safeguard the privi- 
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utely detailed; others are very brief and general. 
Some leave much to the party rules and machinery 
already in existence, or that may be provided, and 

leges of electors thereof, and is not an infringement of the rights of 
nunority parties." Ladd v. Holmes, 66 Fae. 714. <'Tho it also pre- 
scribes a test for party afiUiation, and directs the manner of electing 
committeemen, and fixes their term of ofSce, it is not an onwarrant- 
able invasion of the liffhts of political parties, nor an infringement of 
the rights of the people peaceably to assemble to consult for the com- 
mon good, and prohibiting the impairment of rights and privileges re- 
tained by the people, under Const, art. 1, sec. 26 and 33, but is merely 
a regulation of party management desi^med to secure to the voters a 
free expression of their will." Ibid. If a party is required to have 
three per cent, of the entire vote of the state to entitle it to a plaoe on 
the ballot to be used in the primary election for delegates, it is then 
entitled to a place on the congressional district ballot, tho not casting 
three per cent, of the vote of such district. Pol. Code, CaUf. sec* 1357- 
1376. (;i904) Gaylord v. Ourry, 78 Pac. 648. There are some sinister 
indications of attempts to throtlde absolutely very small minorities 
and of utterly preventing the formation of new parties. See 89 Ohio 
Laws, p. 484, sec. 6, in ^iniich certificates of nonunation of candidates 
for puDlic office must be made ''by a convention, committee, meeting 
of qualified electors, primary electioa held bv such electors, or central 
or executive committee representing a political party that at the last 

g receding election, polled at least one per cent, of the entire vote cast 
1 the state. This has been held not repugnant to any provision of 
the constitution. (1898 State v. Poston, 61 NE. 160 Ohio). The Call, 
fomia courts seem to have stood firm against the oppression of 
minorities. Primary Elec. stat. 1899, p. 47 was held to conflict with 
Const, art. 1, sec. 21, which denies to any citizen or class of citizens 
any privilege or immunity which O'l the same terms shall not be 
granted to aU citizens. Said law ''provided an exclusive scheme, con- 
trolling all political parties in holding their conventions for nomi- 
nating candidates to public office, but denied the benefits of the act to 
parties that did nut cast 3 per cent, of the total vote at the last preced- 
mg election." The court said, "this statute not only discriminates 
between political parties, but works the disfranchisement of voters, or 
compels them if thev vote at aU, to vote for a representative of a 
political party other than that to which they belong." Britton v. Bd. 
Elec. Oomrs. Oity & Co. of San Francisco, 129 Calif. 337; 61 Pac. 1116. 
(1900). Further the court held that the law contravened "art. 1, sec. 
10 Const, giving the people the right 'to assemble together to consult 
for the common gooa', also art. 1, sec. 11, providing Qiat all laws of a 
general nature shall have a uniform operation, since it discriminates 
as above stated." Also, tibat: "such law requiring primary elect'ons 
of aU parties to be held at the same time and under the control of the 
county bourd of election commissioners, and providing for the use of 
but one ticket at such election, which is received bv the intending 
voter without question as to his political affiliation and taken into the 
privacy of a booth, where he may name such delegates as he desires 
to, one or another of the political parties, whether lie is a member of 
the party or not, is an unwarrantea invasion of the rights of political 
purties and an innovation of the rights reserved to the people by 
Const, art. 1, sec. 23, providing that the rights enumerated shaU not be 
construed to impair or deny (Shers retained by the people." Ibid. 
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even expressly declare that the party's rules shall gov- 
ern in matters not provided for in the law." While 
the provisions of a primary law may apply only to gen- 
eral elections, seemingly to the exclusion of special 
elections, it is not therefore a special law, within the 
constitutional meaning of the term,*' and in all elec- 
tions to which the act does not apply, the old statutes 
will govern as before the passage of a primary law." 
Nor is a law rendered special by requiring direct choice 
of the candidates in a single ward or township, while 
for larger divisions, delegates are selected to hold 
nominating conventions. A New York statute dis- 
tinguishes between municipal and other elections in 
determining party afl&liations, so that a man may 
claim party regularity, tho voting differently at will in 
city affairs." The inalienable right of the people to 

(96) Bat if a ooont^ committee decides to hold a primary mider the 
law, the state committee of the same puiy camiot forbid such comity 
election; and ^'equity will restrain the state committee from remov- 
ing the county committee and from appointing a new committee, 
and from attempting to prevent the holding of the primary election 
called by the county committee." Neal v. Young, 76 SW. 1082, 
(Kentncl^, 1903). Nor will the court enjoin holding a primary elec- 
tion, called by a committee of theparty pursuant to Ky. stat. art. 12, 
sec. 41, Meacnem v. Young, 72 Sw. 1094. (1903). Nor may the gov- 
erning committee of any party, question the eligibility of any candi- 
date before the primary, and refuse to place his name on the ballot. 
Young V. Beckham, 72 Sw. 1092 (Ky. 1903). To reject candidates is 
left to the voters of the party, where a state committee decided to 
elect its members at the general state primary under tiie same elec- 
tion commissioners and clerks that the law provides, the parish com- 
mittee could not legally add commissioners to acti with the state's 
commissioners in the election, and such additional appointment may 
be enjoined. State v. St. Pftul, 111 La. 713: 35 So. 838. (La. 1903). 
See the provision that party rules govern until legally changed by New 
York Prim. Elect. Law, 1899, ch. 473, sec. 9, subdiv. 2. People v. Dem. 
Gen. Com. N. Y. Oo. 67 NB. 898, (1903); Also People v. Klncs Oo. 
168 N. Y. 689. A New York law required that the proceedings of con- 
ventions must be carefully kept, and publicly filed, and tnat party 
rules, if changed, must be publicly filed within three days thereafter. 

(97) Rhode Island, P. Laws 1903, p. 603, being act April 14, 1903; 
Hopper V. Stack 56 At. 1. 

(98) Ladd v. Holmes, 66 Pac. 714, Oregon. 

(99) North Carolina Code sec. 2687 required separate ballots and 
sepaiute ballot boxes for state, congressional. Judicial, legislative and 
county offices. State v. Nicholson, 102 N. C. 466, (1889). Kansas 
Laws, ch. 228, L. 1903, provides for a general ballot contaiiung national, 
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call Cincinnatus and Putnam from their plows, when 
the office seeks the man, has been vindicated by the 
supreme court of Michigan/*^ 

4. Ever since men first espoused the doctrine of 
majority rule in popular government, students have 
been perplexed by the problems presented when three 
or more candidates for one office, or three or more solu- 
tions of one question, have been before the people. 
Likewise, the utter elimination of the minority from a 
voice in affairs, and its treatment as a wholly negligible 
factor, has troubled philosophers and statesmen who 
desire justice and truly representative government."* 
In the early history of this nation, five or more of the 

state, oongressional, legislative and judicial candidates, a separate 
township mJlot, a separate city ballot, and another ballot for const!' 
tational amendments and other matters referred to the people, with 
separate ballot-boxes for each class of ballots. Such laws encourage 
the voter to distinguish among the issues involved in nation, town- 
ship, ci<7, etc. 

riOO) Kent Go. Prim. Elec. Law« (Local Acts Mich. 1903). p. 142, No. 
826, sec. provided that before tne name of any candidate maybe 

S laced on the ballot at a primary election, such person shall on oath 
eclare his purpose to become a candidate. This was held violative 
of Const, art. 18, sec. 1, which prescribes the oath that shaU be re- 
quired of public officers, and that no other oath shaU be required as a 
gualiflcation for any office. Says the comrt: ''By the added quali* 
cation, voters are precluded from choosfaig as a candidate one who 
declines to himself seek the office." Dapper v. Smith, 101 NW. 
60 (1904). 

(101) In 1780 the Duke of Richmond introduced a bill in Parliament, 
with a clause for minority representation. From 1867 to 1862 John 
Stuart Mill, Rowland Hill, (the pioneer for cheaper postage) and 
Thomas Hare in England and Miss Catharine H. Spence of Australia, 
discussed proportional representation extensively in their writinoB. 
"Equal quorums to elect members" was actually tried in Adeleaide, 
AustnUia, in 1840. Mill remarked the despotism of majorities, and 
said: ''In a reallv equal democracy, every section would be represent- 
ed proportionally. In Private corporations, the right of minority 
representation has been deemed of enough importance to protect it 
by constitutional guarantees. See Oonratutions of Pennsylvania, 
Oalifomia art. 12, sec. 12; Nebraska art. 11, sec. 6; West Virginia art. 
11, sec. 7; Missouri art. 12, sec. 6. Other states, as Ohio, Kan«w, Ken- 
tucky and New York, as well as Great Britain bv statute or otherwise, 
secure to minority stockholders a share in the board of directors. In 
the 54 Congress Tom Johnson of Ohio introduced a bill for propor- 
tional representation. If by some cataclysm aU Republicans were 
utterly extirpated in the southern states, leaving all the Democrats, or 
if by some means all Democrats were removed from New Englaind, 
the change would scarcely be noticed politically in those sections, so 
completely is the minorify ignored in government. 
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original commonwealtlis chose their representatives in 
Congress on a general ticket^"*; five chose by districts, 
and this system gradually spread, until in 1842 it was 
made mandatory.^* Numerous constitutional amend- 
ments were offered, especially in the early days, to 
elect presidential electors by districts, and representa- 
tives by districts. In 1877 and again in 1888, Maish 
of Pennsylvania presented resolutions of amendment 
dividing the electoral votes of each state in proportion 
to the popular vote for the several candidates. Many 
states provide for the distribution of election boards, 
and some few other ofl&ces among political parties, 
usually between the two leading parties. In 1870 
Illinois adopted a constitution with a section^" to secure 
proportional representation, or more properly , minority 
representation, in the legislature. Quite a number of 
proportional measures have been passed in the differ- 
ent states, but most of them have been pronounced to 
be unconstitutional. In March 1889, the Michigan 
legislature enacted a law^®*, embodying the ''cumula- 

(102) Or as we more commonly say, <<by the state at large." In 
Connecticat a preliminary election was held to nominate three times 
the number of congressmen to be chosen, and at a second election, 
the number to which the state was entiUed was elected from these. 
Am. Hist. Assn. Rpts. 1896, Vol. 2; 66. The ^'Randolph" plan in the 
constitutional convention was proportional in one sense. 

(103) Curiously enough, while the lower House of Congress was 
thus tending to be more representative, the system of elecmig preri- 
dential electors was changing from district and other forms to a 
general ticket. In 1828 omy wree states chose their representatives 
from the state at large. 

(104) Const, m. art. 4, sees. 7 and 8: ''In all elections for represen- 
tatives each voter may cast as many votes for one candidate, as there 
are representatives to be elected in the district, or may distribute the 
same, or equal parts thereof, among the candidates, as he shall see fit, 
and tne candidates highest shall be declared elected." Three repre- 
sentatives are elected from each senatorial district. This is the 
''cumulative" plan, used in private corporations. 

(106) Maynard v. Bd. Canvassers, 84 Mich. 228; 47 NW. 766, (1890). 
The Cnief Justice said: "There has been in the latter half of the pres- 
ent century, a growing desire to secure to minorities a proportionate 
representation in legfilative and corporate bodies, and from time to 
time, schemes have been advocated by those wno have desired to 
bring about what thev claim is a reform in existing modes of election, 
to secure to the minority a just and proportional representation. 
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tive'* plan to represent the minority. It was held 
unconstitutional.^* In the opinion, Chief Justice 
Champlin discusses the matter philosophically and his- 
torically, and describes the four plans known as the 
** restrictive'' or ''limited vote, ''the ''cumulative," the 
"Geneva," "free vote" or "Gilpin" plan, and the 
"Hare" or "single vote" system.*^ To this there has 

These sohemes may well be all reduced to four well-defined 
classes, viz. : 

1— The ''restrictive" which requires a certain number of candidates 
to be elected and prohibits any elector from voting for the whole 
number to be elected. Thus if four are to be chosen, no one may vote 
for more than two. 

2— The ''cumulative," which requires three or more to be elected, 
and permits each elector to cast as many votes as there are persons to 
be elected, and to distribute these votes among the candidates as the 
elector may choose. 

8— The "Geneva", "free vote", or "Gilpin" plan. By this plan the 
districts are required to be large, and each party puts in nomination a 
full ticket and each voter caste a single ballot. The whole number of 
ballots cast, having been ascertained, that sum is divided by the num- 
ber of places to be filled and each ticket, or party, is entitled to places 
in proportion to the number of votes cast for such ticket (or party), 
tamng the persons elected from the head of the tickets." 

4— The fourth plan is what is known as the "Hare" or "sinele vote." 
It requires successive counts and redistribution of votes unm an elec- 
tion is reached." 

The court adds concerning the "free vote" plan: "This doubtless 
comes nearest to a proportionate representation of the minority, of 
any plan devised, which is jpracticai for popular elections. It was 
originated by Thomas Gilpin m 1844, who advocated it in a pamphlet 

gublished in Philadelphia. It has never been adopted in this country, 
ut has become the ''free list" (list libre) of Geneva, and is said to 
work well in Switzerland." It is not whoUy essential to the "free 
vote" that a full ticket be nominated, but only about the number of 
candidates that the party expects to elect, with one or two added to 
meet the contingency of an increased vote. 

(106) The law, (Mich. Acts. No. 254, March 1889) read: "In districts 
where more than one representative is to be elected, each qualifled 
elector, may cast as many votes for one candidate as tnere are repre- 
sentatives to be elected, or may distribute the same among the candi- 
dates as he may see fit, and the candidates highest in votes shall be 
declared elected. * • * * Opposite the name of each person voted 
for, there sluOl be written or printed in plain figures, the number of 
times the elector intends to vote for said person in whole numbers, 
provided that in case the total of the numbers opposite the names of 
the persons voted for exceed the total number of representatives to 
be elected from that district, the excess shall be taken from the person 
so voted for lowest on the ticket and should there still be an excess, 
then from the next above, until the numbers correspond." 

(107) The "Hare" plan has been modified somewhat by MissSpence, 
and by Alfred Cridge, and is now usually called the "Hare-Spenoe", or 



Digitized by 



GoogI( 



Addresses 133 

since been added perhaps as fifth, the **Gove'* plan/*" 
The ' 'restrictive' ' or ' 'limited vote" plan has been 
nsed in American elections more than any other 
method designed to assure representation of a minority • 
The Pennsylvania constitution prescribed the limited 
vote for judges of the supreme court, county commis- 
sioners and some other officers. The principle has 
been extended by simple statutory enactment, in the 
Keystone state, and upheld there. But similar laws in 
Ohio, New Jersey and Rhode Island, have been 
repeatedly pronounced unconstitutional/^ In foreign 

<<Hare-Oridge" plan. It is a modification of the "free vote", by let- 
ting the voter express a first and second, and possibly more, choices. 
The object is tliat if his favorite candidate gets more than enongh 
votes to elect,— that is. more than the necessary qnota,— or falls nx 
short of getting enougn votes to elect, the voter's vote will not be 
wholly los^ bnt may be transferred to his second, or later, choice 
among can^dates (or measores.) 

(108) The "Gove" plan takes its name from an active and prominent 
legislator of Salem, Mass^— Wm. H. Gove,— who devised the plan and 
actively supported it. The Gove plan is perhaps but a vaxiation of 
some of the other plans, and its prominent feature is that the elector 
votes for bnt one candidate, and the candidate has the riehtto transfer 
his snrplns votes, or his insufficient vote, to other candidates, whom 
he has publicly named beforehand. The supporters of the Hare and 
Gove plans prefer to call such systems "effective voting", instead of 

groportionai representation, because more votes are "effective", that 
I, are cast for candidates who are elected, than under the conven- 
tional majority or plurality vote. 

(100) Jury commissioners were so named in Pennsylvania. Seven 
juoees of the superior were to be chosen, and the legislature permitted 
eacm voter to vote for but six candidates. The act was upheld as not 
contravening Const. Pa. art. 1, sec. 6,— "all elections shall be free and 
equal." Com. v. Beeder, 171 ra. 606; 88 At. 67, construing act of June 
24, 1806. That certain offices were filled bv a limited v^ under the 
constitution did not bv implication forbid the legislature from using 
the same method in filling other offices, under the rule,— Expression 
unius est exclusio alterius. The decisions in Pennsylvaiiia cannot be 
reconciled with those in three other states. Ohio Act April 21, 1884, 
authorized electing four members of the police board at the same 
election, but denied to electors the right to vote for more than two 
candidates,— Held, to conffict with the constitutional provision that 
each elector shall be entitled to vote at all elections. State v. Con* 
stantine, 42 Ohio St. 437. Under Rhode Island Const, art. 2, sec. 1, and 
Amend, art. 7« sec. 1, qualified electors have the right to vote in the 
election of all civil officers and a statute providing that each voter 
shall vote for but one candidate for the town councQ, and that the five 
receiving the most votes shall be declared elected, is void. In re 
Opinion of Judges, 41 At. 1000, (1808). Two different provisions in 
New Jersey statutes for the choice of members of the boards of excise 
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countries, the system is frequently used."® The 
* 'cumulative** plan is much used in corporations, and 
some attempt has been made to apply it in general 
elections, the Illinois selection of its lower house, being 
the most prominent example. Beginning in 1874, 
Ohio too used this method for awhile in selecting leg- 
islatures. In 1889 it was applied in Boston to choos- 
ing aldermen. In Michigan the attempt so to elect 
the lower house was held void, as has been stated.*" 

oommiflsioners by limited vote have been held unconstitatioiial. Act 
March 22, 1901, (P. L. p. 408) established an excise board of four mem- 
bers for a city.— two to be elected at the first election following, for 
two years and two for one year; and that annoallv thereafter two 
shall be chosen for two years, bat that no party shall nominate more 
than one candidate, and that no ballot shall contain the name of more 
than one candidate. This was held to be inhibited by Const, art. 2. 
sec. 1 which declares that every voter shall be entitlea to vote for all 
officers that now are or hereafter may be elective by the people, since 
this law permits each voter to vote for only half the members of the 
board to oe elected at each election. McArdle v. Oity Jersey City, 49 
At. 1013, (1901). Also, Act of April 8, 1884, amended Jane 1, 1886, 
(2 Gen. St. p. 1806) provided a board of excise commissioners of five 
members to be elected on a general ticket, with restriction that no 
voter shall vote for more than Uiree, and the five receiving the high- 
est votes shall be elected. Unoonstltational. Bowden v. Bedell, 63 
At. 198, (N. J. 1902); Smith v. Oity Perth Amboy, 66, At. 146, 
(r*. J. 19 



(110) Japan elects her Hoose of Commons by a single antransferra- 
ble vote in districts retaming from 6 to 16 members each. Belgiam 
also ases the single vote. 

(111) Pennsylvania act of Jane 2, 1871. applied the camolative vote 
in electing town coancilmen. Com. v. Snoener, 1 Leg. Chron. 177; 18 
Am. Di^. 249a. Senator Backalew of that state was very enthosiastic 
in workmg for proportional representation in the state and in Con- 
gress. In the Michigan decision, (Maynard v. Bd. Canvassers, 84 
Mich. 228) the act was foond to conflict with three sections of the con- 
stitation : Art. 4, sections 2 and 3, secaring representative government; 
art. 7, section 2, providing for election of representatives by ballot 
from single districts: and art. 7, section 1, entitling every male citizen 
of 21 years to vote a£ all elections. The latter claase was said to imply 
that no voter should cast more than one vote, as he coald do by cam- 
olation. Jast after the civil war, Senator Backalew urged a cumula- 
tive system for electing members of Congress and the committee 
unanimously recommended a measure for passage. The Michigan 
court in saying that all cumulative voting in corporations was author- 
ised by express constitutional provisions evidently overlooked the 
case of Horton v. Wilder. 48 Kansas 222, which sustains cumulative 
voting in corporations under ch. 61, sec. 1, laws of Kansas, 1876, which 
has no specific constitutional sanction. In Illinois, it has been held 
that the mention of cumulative voting in the constitution, does not 
thereby deny power to the legislature to apply the system to other 



Digitized by 



GoogI( 



The '4ree vote*' has gained no foothold in our land, 
but is much used in Europe.*" The Hare-Spenceplan 
has been in use in some parts of Denmark since 1856, 
also in Tasmania, parts of Australia, and New Zea- 
land."* 

The ^'preferential ballot,'* which is a prominent 
feature of the Hare-Spence method of securing propor- 
tional representation, has also been used where single 
candidates are to be chosen to office, in order to assure 
a majority choice among three or more candidates."* 

Even this simple survey of events shows strongly 

offices, as tmstees of sanitary districts. People v. Nelson. 133 HI. 565. 
The camnlative plan has been severely criticized (as in tne Michigan 
case) as likely by reason of mat excess of votes given to a very pop- 
ular candidate, to result in me election of a majority of candidates by 
a minority partv, or parties. Abroad the cumulative plan seems con- 
fined to the Swiss canton of Zug, and the choice of school boards in 
Great Britain. 

(112) Belgium in 1899 adopted the free list with single vote. Italy 
has used it smce 1882, and four or five cantons in Switzerland have t^e 
free list. 

(113) Galled the ''Andr»" system in Denmark. Some form of pro- 
portional representation is used in Belgian municipalities, locally in 
l^orway, anain electine representatives at Rio Janeiro, Brazil. Six 
elections were held in Tasnuuua for members of Parliament, indudinff 
its senators to the Australian commonwealth. The voter expressed 
first, second, etc., choice among candidates. 

(114) In many presidential elections, especially since 1856, the man 
elected had not a majority of popular votes. The chance of a minority 
to elect an executive officer has oeen shown often in New York city, 
and strikingly in the late 1905 election, and also in Boston. In the lat- 
ter city, in 1905J Fitzgerald was elected by a plurality of 48 per cent of 
the total vote. A preferential ballot womd either have proved that he 
was first, or second choice of a majority of the voters, or would have 
defeated him. The total vote was 92,404, divided thus: Fitzgerald, 
dem.. 44,316; Frothington, rep., 35,936; Dewey, ind. rep., 11,637; Wat- 
son, md. dem. and cit., 515. Two or more bills were introduced in 
the Wisconsin special session of the Legislature in Dec., 1906, but 
were lost by sniaU majorities. Gov. LaFoUette had recommended 
consideration of such measures with a view to avoid nominations by a 
minority under the new primary election law. 

The unproportional results of the present system of electing legisla- 
tive officers is shown remarkably in Kansas, in the Congresmonal 
elections beginning with 1890. In 1890 with 122,682 votes, the Repub- 
licans elected but two members of Gongress, while the People's rarty 
with only 18,000 more votes (140,768)secured five members. Two 
years later, tho gaining 36,000 votes, to the Populist gain of only 18,000, 
the Republicans gained but one member. In 1894. however, the 
Kepublicans elected six out of the seven members with 150,013 votes, 
wmle the Populists with 109,971 votes, saved but one member, and he 
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the steady advance of the electorate in taking power 
into their own hands.^" If any mistrust the people — 
if any have misgivings lest the masses be incapable of 
using wisely the powers they have assumed, he may 
find relief in the thought that whereas the average 
mature American of the year 1800 had enjoyed but 82 
days of schooling in his life, his descendant of today 
receives 1034 days' public instruction. The trend 
toward democracy may be the result of men's conscious, 
deliberate design ; it may be unconscious destiny. 

states are not great, 
Exoept as men may make them. 
Men are not great except they do and dare; 
But States, like men, 
Have destinies that take them, 
That bear them on, not knowing how or where. 



by a narrow plurality. In 1896, tho gaining 9,000 votes, the Republi- 
cans lost four of their six Congressmen, while the fusionists «dned 
four on a gain of 66,000 in popular vote. Ignoring the non-fusion 
Democratic, and scarring vote, in 1890, 140,768 populists had fLve 
representatiyes in Oongress, while 122.682 Republicans had but two. 
In 1892 the division was nearly or quite equitable. In 1894, 160,013 
Republicans out- voted 109,971 Populists in the ratio of six to one. In 
1896, only two members represented 159,699 Republican citizens, while 
five represented 166J504 fusion voters. Since 1898 the representation 
of non-Republicans nas fallen off, until for several years they are as 
wholly unrepresented as tho they did not exist. 

(115) Nor is the people's judgment always true; 

The Mass may err as grossly as the few.— Pope. 
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LAWS AND LEGISLATION TO PROTECT 
OUR GAS AND OIL INTERESTS. 

S. M. PORTER, CANEY. 



The subject assigned for consideration in this article, 
has but recently come into prominence in our State. 
In fact, Petroleum and Natural Gas as commercial 
commodities in America, are comparatively new. 

Within the recollection of many here present, the 
utilization of Petroleum or Natural Oil has advanced 
step by step until today it is probably the most uni- 
versally used article in the whole list of household and 
general merchandise. The refined article, and the 
numerous bi-products which come from the raw or 
Natural Oil, find their way now into nearly every 
home in civilization. 

By way of introduction it may be instructive to note 
that the first oil well actually developed in the United 
States was at Titusville in Western Pennsylvania, and 
in the year 1859. From that date to the present time 
the oil industry has advanced with fabulous strides, 
and now literally covers the earth. During the four 
years of the Civil War which immediately followed this 
first discovery, very little commercial advance was 
made in the oil industry. Soon after the close of the 
war, however, the real and substantial advancement 
began in oil development in the Pennsylvania field, 
and radiated from Titusville as a center. Many for- 
tunes were made and lost in short order, then as now. 
As development progressed, many wells were drilled 
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which flowed oil faster than it could be cared for. 
Later, the oil fields of Ohio, West Virginia, Indiana, 
California, Texas and Kansas have been prospected 
and put into operation. 

Historically it may be of interest to note that Nat- 
ural or *'Rock Oil," was known to exist in this coun- 
try before the Revolutionary or Continental period* 
In 1750 Ft. DuQuesne, (now Pittsburg, Pa.) was in 
I)ossession of the French, and the commander of the 
Fort in a letter or report to General Montcalm 
described the discovery or existence of **oil springs,*' 
so-called, where the oil actually flowed out of the 
ground. In Washington county, Ohio,9s early as the 
year 1814, Petroleum was observed in wells used for 
domestic water puri)oses, and frequently water wells 
were ruined by Rock Oil so-called, settling on top of 
the water. I^ter, in the year 1819, Natural Oil was 
found in Wayne county, and in Cumberland county, 
Kentucky, and in 1829 at Burksville in Cumberland 
county, a very strong flow of oil was found in a well 
drilled for brine to be used for stock watering purposes. 
This well was ruined for watering purposes, and a 
large flow of oil caused much excitement among the 
inhabitants of that vicinity. California, Texas and 
our State of Kansas have in late years come into great 
prominence as oil producing states. It should be 
noted as a matter of information that no oil discov- 
eries on the Western Continent have anywhere near 
approached the enormous yield in the Caspian Sea dis- 
trict in Russia. At Baku, Russia, and within an area 
of less than a township in Kansas, more oil is produced 
than in the whole oil territory of the United States. 

On the Gulf Coast of Texas, in the vicinity of Beau- 
mont, a very erratic condition in oil production has 
prevailed. Here is found the strongest flow of low 
grade oil ever discovered in the history of the oil 
industry. This yield of oil, however, has been of 
short duration, and for the past two years this flow has 
attracted little attention. 



Digitized by 



GoogI( 



Addrbssbs 139 

Oil in Kansas. 

The oil fields of Kansas and adjoining territory are 
of very recent discovery. The first real and practical 
oil and gas development in this State was at Paola in 
Miami county, in the year 1882. By the end of the 
year 1888 several wells of small capacity had been 
drilled. These were mostly the result of searches for 
gas, which at that time had begun to attract attention 
as fuel. Oil has now become a very pronounced and 
prominent item of wealth in the general resources of 
the State. It has been roughly and conservatively 
estimated that our oil interests at this time are worth 
$100,000,000. All this additional valuation has been 
added or brought to light within the past ten years. 

In closing these introductory observations, the writer 
wishes to add that to him it has always seemed strange 
that the development and utilization of our Natural Oil 
products remained so long dormant. Fifty years ago 
Petroleum was not known or recognized as having any 
fixed or market value. Yankee enterprise and ingen- 
uity in this instance, were somewhat delayed in coming 
into action, but when once fairly started this industry 
advanced until now it has assumed coUossal propor- 
tions, arid to the extent that nothing exceeds it it com- 
mercial importance. The most plausible reason that 
occurs to us for the tardy start and upward rise in the 
oil industry is that of Necessity. According to a 
homely adage, ** Necessity is the parent of Invention,'' 
land about fifty years ago whale oil lamps and tallow 
candles were the principal methods of lighting people's 
homes. Whaling on the open sea had become danger- 
ous and unprofitable. Population was rapidly increas- 
ing, and the methods and materials for supplying 
lights were not adequate to the demand. Hence 
experiment and analysis were vigorously directed to 
Petroleum or **Rock Oil," and the result was the 
triumph of American genius and persistence to such an 
extent that it can be truthfully stated today that the 
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composite elements of Natural Oil are used to light 
the homes of the civilized world. 

Natural Gas. 

However vast and valuable may be the oil product 
of the so-called mid-continent field, it is not exaggera* 
tion to state that the natural gas industry exceeds it in 
many particulars. It is generally believed that a good 
supply of Natural Gas is better for any given locality 
than a large production of oil. The two commodities 
are always found together, or in very close proximity. 
Both are almost entirely composed of the same elemen- 
tary substances, viz., carbon and hydrogen. Gas and 
oil pools in the subterranean stratifications are fre- 
quently separate and distinct one from the other, but 
are believed to be somewhere connected together in the 
porous sand formation, where the two substances 
always exist. Geologists are practically united in the 
belief that the sand formations which contain gas and 
oil, are connected together by narrow, irregular necks > 
similar in contour to the waters on the surface of the 
earth. Gas is usually above the oil, where it seems to 
be crowded into the uppermost fissures or pores of the 
sand, by the force of its own generation. 

While Natural Gas has long been known to exist, 
yet its qualities and uses, until recently, were but 
vaguely understood. In early days it was the cause of 
much superstition. The fires that were fabled to bum 
forever on the Persian Hills were caused by the ignit- 
ing of the Natural Gas that constantly escaped from 
the Caucasian Mountains. At the foot of the eastern 
end of these mountains, near the shores of the great 
Caspian Sea and on the northern boundary of the 
Persian Empire, originated the superstitious creed of 
the *'Fire Worshipers.'' Thus it appears that the 
fires so devoutly worshiped by Zoroaster and his fol- 
lowers, were caused by the burning of Nature's gas. 
These fires still bum with undiminished luster, in 
plain sight of the great oil wells of Baku, heretofore 
mentioned. 
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Within the last twenty-five years Natural Gas has 
become a very important article of domestic commerce 
in our country. The devices for its utilization are 
very interesting. As fuel for domestic use, it has no 
equal. For mechanical and manufacturing purposes, 
it is very much more desirable than any other kind of 
fuel. By means of pipe lines, it is conveyed hundreds 
of miles, in many instances. The necessary methods 
and appliances for transporting Natural Gas are expen- 
sive, and involve the investment of many millions of 
dollars. It is now the main fuel supply of several of 
our largest cities, and of hundreds, and even thousands 
of smaller ones. On account of its attractiveness for 
fuel and lighting purposes, the localities where it is 
found are considered to be highly favored. 

Natural Gas in ICansas. 

The first real and practical efforts to use Natural Gas 
in our State were made in 1882. Ten years ago but 
little use was made of it. Within the last five years 
the prospecting and development of our gas resources 
have been so great that it is difficult to measure or 
conjecture their extent. Enormous quantities are 
daily used by various manufacturing concerns. The 
result is a very great increase in the population and 
assessable value of several counties in the gas belt. 
The present conditions therefore make the subjects of 
this article very important. 

While Gas and Oil have many things in common, 
so far as their management and discovery are con- 
cerned, yet for many purposes they must be considered 
as separate and distinct from each other. The laws 
and legislation pertaining to each, are necessarily of a 
special kind. The consideration of this subject must 
therefore proceed on special, rather than on general 
lines. Only a small area and population of our State 
are directly concerned in this subject, and we shall 
feel highly satisfied if this treatise is found to be some- 
what instructive to those immediately affected, and of 
passing significance to others. 



Digitized by 



GoogI( 



142 Bar Association of Kansas 

Minerals. 

Oil and Gas in law are classed as minerals. They 
are treated as a part of the realty so long as they 
remain beneath the surface, but as i>ersonal property 
when separated from the soil. Both are denominated 
as ** fleeting or movable'^ minerals, and this distin- 
guishes them from what are known as the *' solid'* 
minerals. While in the ground or under the surface 
of the soil, these substances pass with the ordinary 
forms of conveyance of real estate. The doctrine of 
the common law, however, that the owner of the sur- 
face owns whatever exists down to the center of the 
earth and to the top of the sky, is to some extent vio- 
lated in the various conditions that surround the utiliz- 
ation of Oil and Natural Gas. These articles being 
** fleeting or fugitive" so called, may be contained at 
times below a given surface, and at other times may 
be found moved some distance therefrom. 

In a general sense the word Land comprehends 
nearly everything found in or on the soil, and Petrol- 
eum and Natural Gas being generally found far 
beneath the surface of the soil, are very difficult to cal- 
culate as to value and quantity. These articles exist 
generally many hundred feet below the surface, in 
reservoirs or chains of reservoirs, connected together 
by a net- work of subterranean channels, and from the 
nature of such conditions they are believed to move or 
flow freely from place to place within the gas and oil 
area. So owners of the surface have no absolute prop- 
erty in either oil or gas as they exist in their natural 
location beneath the surface of the earth. This doc- 
trine was very fully elaborated in the celebrated case of 
State of Indiana vs. Ohio Oil Company, 150 Ind. 21. 

The solid minerals like gold, zinc, iron, copper, etc., 
become personal property when severed from their 
natural resting place in the land, but the rules and laws 
governing these so-called solid minerals are necessarily 
quite different from the laws and regulations which 
govern Petroleum and Natural Gas as personal prop- 
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erty. The action of trover at common law wonld lie 
for the unlawful conversion of any of the solid minerals 
when detached from the soil, and would also be availa- 
ble for the unlawful appropriation of Petroleum, but 
not so in the case of Natural Gas. Only equitable 
actions, or actions for damages for causing waste can 
be instituted to prevent or recover for injuries arising 
from the loss or destruction of Natural Gas rights. No 
title to either of these fugitive minerals vests until 
they are actually reduced to possession by a private 
owner. It may further be stated that the title to these 
minerals is never in the people generally, nor in the 
state in trust for the people, but it rests entirely in the 
owners of the land or in the owners of the leases or 
reservations, which authorize lessees to reduce them to 
possession. Bach owner of land within a particular 
oil or gas region, has a right in common with all other 
owners to whatever oil or gas may be brought from 
beneath the surface, and has an individual right to 
reduce the common property to possession, and thereby 
transform what would be property in common to indi- 
vidual property. In other words, the owner or lessee 
of the land may lawfully extract from beneath the sur- 
face all the gas or oil and completely exhaust the whole 
receptacle or pool of what, while undisturbed is com- 
mon proi)erty, and by reason of his very act of energy 
or premature effort, lawfully convert the whole of it to 
his individual ownership. This condition makes it 
necessary for all owners or lessees of the surface over 
the Gas or Oil pools to be vigilant in getting their fair 
and equitable share of the unmeasured and indefinite 
common property. This doctrine was somewhat new 
at the time that it was announced by the Supreme 
Court of the United States in a recent decision. 
See 177 U. S. 190. 

Oil and Gas Leases. 

These are of so many varieties with various condi- 
tions, that it is impossible to lay down any general 
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rule governing them^ other than that the validity of 
each particular lease or contract must be determined 
by the reasonable construction of its own terms. Oil 
and Gas leases are denominated as '^chattels real,'* 
and are generally the subject of transfer and assign- 
ment the same as negotiable instruments or other 
articles of personal property. The laws of public reg- 
istration govern them the same as all other convey- 
ances which carry an interest in real estate. 

Our Supreme Court in a recent decision declares 
that ''Oil and Gas leases are in a class by themselves." 

See 69 Kansas, 106. 

In this case the opinion of the Court was delivered 
by Mr. Justice W. R. Smith, and it is worthy of care- 
ful consideration, because it settles in our State one 
branch of serious contention growing out of the partic- 
ular subject under consideration. It was stat^ that 
Gas and Oil leases are not ''leases'' in the ordinary 
sense. "They are in the nature of a license, with a 
grant conveying the grantors' interest in the Gas and 
Oil well, conditioned that Gas and Oil be found in pay- 
ing quantities. When Gas and Oil are found, the 
right to produce them becomes a vested right, and the 
lessee will be protected in exercising it agreeable to 
the terms of the contract." 

It will therefore be seen that Oil and Gas leases dif- 
fer in many respects from the ordinary lease of real 
estate. The doctrine of landlord and tenant, in its 
common practical relation, does not apply to this 
species of contract. They carry with them more than 
the ordinary rights of land possession. The lessor is 
never supposed to give up actual possession under 
them, because in the majority of instances he resides 
upon the land leased. His general ownership and con- 
trol of the surface are not changed. 

This difference has given rise to some fine legal and 
technical distinctions between the terms "lease" and 
"license" as generally understood. The right is 
granted to go on to the land, not for the purpose of 
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cultivating it, but for the express purpose of extracting 
something of value supposed to be far beneath the sur- 
face. In case these commodities sought for are found, 
they are brought to the surface and severed from the 
realty, and become personal property, in which gen- 
erally both the lessor and lessee have a separate inter- 
est or right of ownership. 

The vast amount of Gas and Oil production in our 
State, has made it necessary to blaze new pathways in 
our jurisprudence. In several counties located in what 
is called the *'Gas and Oil Belt,^' more than one-half 
the litigation for the past few years has grown out of 
contentions of lessor and lessee over these special min- 
eral rights. 

Oil and Gas Pipe Lines as Common Carriers. 

The last Legislature of our State enacted several 
laws relating to the control of pipe lines, and one law 
in particular was enacted for the purpose of making 
oil pipe lines, within the State, assume the duties and 
responsibilities of common carriers. 

See Session Laws 1905, p. 526. 

It is believed that oil pipe lines can be lawfully bur- 
dened with the liabilities of common carriers, provid- 
ing they assume and exercise the rights of eminent 
domain in obtaining rights of way, lands for storage, 
etc., but not otherwise. 

Aside from legal doubts that may surround this sub- 
ject, the practical results or working of such a law are 
of more serious concern. Oil is graded as to specific 
gravity and value, and in case one owner has oil of a 
certain grade and value, and another owner has oil 
differing in both respects, can the carrier be required 
to take both grades and conditions mix them together, 
and deliver at destination, what it received for trans- 
portation at the initial point? Again, can different 
grades of the same commodity, owned by several differ- 
ent persons, be delivered into one receptacle when it is 
not all of a given grade or value, and the carrier be 
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required to mingle the separate property of several 
different owners all together, and then deliver to each at 
any given point that which is actually his own? The 
answer to this inquiry suggests itself. It would be a 
physical impossibility in the operation of an oil pipe 
line as a common carrier, to deliver to respective own- 
ers at any given point their own property tn kind. 
This condition has been somewhat obviated in Indiana 
where a law has been in force for several years mak- 
ing an oil pipe line a common carrier by taking a given 
amount of oil at the point of reception, grading it and 
fixing a money value for the oil received, and then at 
the point of delivery giving the consignee an amount 
of oil equal in value to that which was received for 
transportation. 

The workings of this law have been attended with 
many disappointments, and in general, it may be said 
to be unsatisfactory and impractical. 

More difficulties and obstacles would attend the 
enactment of law which would impose the liabilities of 
common carriers upon Natural Gas Companies. Many 
measures for this purpose have been proposed, but it is 
very doubtful if they can be made practical or satis- 
factory. 

Of Gas and On, Operations on Railway Rights 

OF Way. 

The last Legislature of our State enacted a law pro- 
hibiting the drilling or operating of gas or oil wells 
within certain limits adjacent to steam and electric 
railway tracks. 

See Session Laws 1905, p. 302. 

The purpose of this legislation is to prevent unnec- 
essary danger from the operation of railway trains con- 
veying passengers, etc. Gas being an inflammable 
and dangerous substance when not properly confined > 
and oil also being of a somewhat less dangerous nature, 
although easily ignited, it is believed to be within the 
legitimate exercise of the police i)ower of the State to 
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prohibit railway companies from exposing their passen- 
gers, servants and employes to unnecessary hazard. 

This legislation, however, raises the question of the 
right of railway companies which may own their own 
rights of way in fee, to lease them for oil and gas 
development. The Act in question has been assailed 
in the District Court of Chautauqua County, but upon 
hearing the judgment of the court was to the effect 
that the Act was valid. From this judgment the 
defendant railway company has appealed, and which 
appeal is now pending in our Supreme Court, where 
the final judgment on this question will be awaited 
with much interest. 

Of Public Gas Inspection. 

In law, gas is recognized as a dangerous and inflam- 
mable commodity, and in all States where the use of 
Natural Gas has been considerable, various laws have 
been passed which have for their purpose a reasonable 
regulation of its various uses. Our State now has a 
law providing for the appointment of a public Gas 
Inspector by Boards of County Commissioners in 
counties where gas is produced. 

Session Laws 1905, p. 521. 

By this Act the public inspector is authorized to 
gauge and measure the flow and volume of all gas 
wells, and the owners of such wells are required to 
report to such Inspector whenever new wells are com- 
pleted. All unnecessary waste of gas is prohibited, 
and such last mentioned purpose, to prevent waste, 
was undoubtedly the principal object in view when this 
law was enacted. Whether the owners of gas wells 
can be compelled to have them opened and measured 
by a public official is doubted by many eminent 
attorneys, and the Act authorizing such inspection is 
now being resisted as being unconstitutional in that 
respect, and as giving the exercise of unwarranted 
authority to a public official over private proi)erty. It 
is, however, believed by the writer, that such authority 



Digitized by 



GoogI( 



148 Bar Association of Kansas 

when reasonably exercised, is within the plain and 
ordinary police powers of the State. Beyond question 
it is within the right of the State to prohibit and pre- 
vent waste of any useful article like Natural Gas. The 
general results of this law have been very satisfactory 
in the localities affected , on account of preventing an 
enormous and unnecessary waste of Natural Gas, 
which for years has been i>emiitted, very largely for 
want of adequate legislation to prevent it. It may be 
observed in passing, that in some counties of our State 
several thousands of miles of gas pipe lines, of various 
sizes and dimensions are now laid, and in use, through 
the municipalities and rural districts, and it was a mat- 
ter of common knowledge that in many localities more 
gas was being wasted than was being usefully con- 
sumed. The public gas inspector for supervisory 
purposes, is certainly a public benefactor. 

The Right to Transport Gas Prom One State 
TO Another. 

This subject has given rise to much contention. As 
gas and oil are commodities of commerce, when separ^ 
ated from the soil and confined in ordinary receptacles 
for use and distribution, it seems to be now settled law 
that the State cannot prevent their transportation into 
another State or country. Legislation for such pur- 
I)oses has been enacted in other States without the 
sanction of the courts. The decisions proceed on the 
theory that to prohibit either oil or gas from being 
generally distributed wherever a market may be found , 
is in direct violation of the Inter-State Commerce Laws. 
Gas and Oil being both commodities susceptible of 
transportation, by means of proper conveyance, are no 
less the subjects of Inter-State Commerce than are 
grain, fruit or merchandise. This whole subject has 
been determined in several well adjudicated cases. 

State ex rel. Corwin vs. Indiana and Ohio Oil and 
Gas Company, 120 Ind. 575. 

Jamieson vs. Indiana Company, 128 Ind. 555. 
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Carothers vs. Philadelphia Co., 118 Pa. 488. 

W. Va. Transportation Company vs. Volcanic Oil 

&CoalCo.,5 W. Va. 382. 
Coe vs. Errol, 116 U. S. 517. 
It is therefore not a valid exercise of the police 
power of the State to undertake to prevent a general 
distribution of this commodity. 

Of Artificial Devices to Increase Natural 

Flow. 

In several States, laws have been enacted to prohibit 
the use of artificial devices for the purpose of increasing 
the natural flow of gas from wells. These devices 
usually consist of immense pumps, which in their 
operation create a vacuum into which gas is forced with 
greater velocity and volume than it would otherwise 
flow in its natural course. The power of the State to 
regulate this condition is now generally recognized. 
Our legislature has already anticipated such possibili- 
ties and has enacted a law covering this subject. 
See Session Laws 1905, p. 520. 

This, like several other subjects discussed in this 
article, come within the lawful police domain of the 
State. The doctrine is necessarily founded on the 
same principle as that of diverting the natural flow of 
water on the surface. Therefore it is held that any 
unnatural flow of gas may be prohibited, whenever such 
unnatural flow may be reasonably regarded as unneces- 
sary or wasteful. 

It has also been held lawful for the State to prohibit 
the use of Natural Gas for flambeau lights. This set- 
tles the proposition that the State may regulate the use 
to be made of Natural Gas, as well as prohibit the 
waste of it. The burning of flambeau lights therefore 
may be considered as an extravagant use of Natural 
Gas and somewhat dangerous to the public safety, and 
the right to provide penalties for the violation of such 
provisions has been upheld by the courts. 
Townsend vs. State, 147 Ind. p. 624. 
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Recent legfislation in our State has made it possible 
for independent oil refineries to exist by reason of anti- 
discrimination and maximum freight rate measures, 
and it is a source of satisfaction to our people to know 
that already and within the year last past, at least 
seven independent oil refineries have been started and 
are now in actual operation. Others are in process of 
construction, and the financing of them has been 
undertaken and concluded by reason of confidence on 
the part of the people, that the strong right arm of the 
State will continue to protect individual interests, as 
against any unlawful or oppressive action growing out 
of corporate and trust-ridden greed. 

The maximum freight rate law for the transporta- 
tion of oil, is only effective within the borders of our 
State. It is to be hoped, however, that adjoining, and 
even far distant, states will follow the lead already 
started here, and enact measures in sympathy with our 
own legislation on these subjects. The low price of 
crude oil has been a matter of discouragement to pro- 
ducers for more than a year last past, but the produc- 
tion has been enormous and is constantly growing, and 
at all times, is in excess of the facilities for transporta- 
tion and storage, now provided. 

The avenues for the use of oil as fu^l are widening, 
and this has a tendency to provide a market where it 
otherwise would not exist. The outlook is altogether 
hopeful and inspiring. 

In concluding this article, we note that our State 
Legislature has initiated some of the necessary meas- 
ures to prohibit and regulate these vast natural 
resources. It is natural that in reaching the threshold 
of such legislation, many necessary and important pro- 
visions would be overlooked, but it is believed that 
succeeding legislatures will supplement that which has 
already been done, to the end that all lawful public and 
private interests will be faithfully subserved. 
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THAT WILDERNESS OF SINGLE 
INSTANCES. 

W. H. ROSSINGTON, TOPEKA. 



It is related of our most famous, and concededly our 
most able Judge, that he one day walked into the con- 
sultation room of the United States Supreme Court and 
handing to his associates his written views upon an 
important cause, remarked: ^^This, gentlemen, is 
doubtless the law of this case, and our Brother Story 
will be kind enough to supply the authorities." 
Whether true or false, it is a tale fraught with deep 
suggestion. It was the constant habit of our earliest, 
might I say our ablest. Judges to apply to the solution 
of controversies brought before them certain sound and 
settled principles of law and right reason. These 
principles were and are, for they still exist, funda- 
mental, and not so complex and recondite in their 
nature or so great in number that a man endowed with 
a fairly vigorous and clear mind and a sound and reten- 
tive memory might not in half a life-time acquire and 
have them always readily at command for instant, 
beneficent and forceful use. Of cource, it was true 
then, as it is now, that at law as in matters of naviga- 
tion, to use the language of Captain Bunsby, the 
^^bearin's of the obserwation lies in the application on 
it." To state exceptions to a rule is to enforce it as 
much as to decide a case to be within it. There is an 
ancient solecism in common use to the effect that the 
exception proves the rule. If the exception does not 
literally serve such puri)ose, it assuredly ought not to 
be allowed to invalidate the rule. It is one thing to 
expound and enforce a rule of law by excluding from 
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its strict application a case clearly without its terms. 
Such treatment of a principle is its vindication and 
leaves it intact and burnished bright to still redress 
wrongs and vindicate rights which may be subject to 
its operation and within its fair inclusion. It is 
another and wholly different thing to indulge the 
method of grafting upon a rule of law numberless wire- 
drawn, ingenious and subtle distinctions until the rule 
itself is frittered away, lost, surrounded and hidden in 
an underbrush of so-called exceptions. The final 
result of such treatment of sound legal principles by 
bench and bar is to leave upon the lay mind the 
impression that the law is very like one of Lord Dun- 
dreary's conundrums : Something that no fellow can 
find out. It tends to justify the scathing words of the 
poet Tennyson, who long since described it as 

"The lawless sdenee of our law, 
That oodeless myriad of precedent, 
That wilderness of single instances.'' 

Our old friend Coke held a different opinion. His 
juiceless, harsh and prosaic temperament expanded 
under what he called the '^gladsome light of jurispru- 
dence,'' until his words became almost poetical. 
*^Reason is the life of the law," said he. **Nay, the 
common law is nothing else but reason. * * The 
law, which is the perfection of reason." 

We seldom or never get together on occasions like 
this that some one or more of our number does not 
quote the dictum of the admirable Hooker, who was 
not a lawyer but a theologian. He was discussing 
ecclesiastical polity and not dealing with land tenures 
or the law of water rights when he said: **Of law 
there can be no less acknowledged than that her seat 
is the bosom of God, her voice the harmony of the 
world." I will not quote the rest of it. 

Do we not swell with self-gratulation annually on 
hearing some one repeat this stately sentence, and do 
we not apply it smugly and literally to ourselves and 
as a fair description and vindication of the Kansas 
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Court of Appeals reports? But assuming that Hooker 
had the rules of the common law of England, from 
whence our substantive law is derived, in his mind 
when he spoke, as Coke assuredly did, he was dealing 
with something at that time known and established ; 
of cognate and harmonious principles welded later on 
by the genius of Blackstone into a noble system of 
jurisprudence whose various parts held together, illum- 
inated, vindicated and sustained each other, not only 
logically but ethically. 

James I once tapped Mr. Justice Parke on the head 
and remarked, ''Here is a little head that holds all the 
common law of England . ' ' ' ' No , my Liege , ' ' replied 
Parke, **a very small part of the law of England, but a 
somewhat large knowledge of where to find that law.*' 

Who has a certain knowledge of the common law of 
any State so that he can confidently assume what it is 
or will be from what on principle it ought to be in the 
majority of the cases presented to him in the course of 
his practice, or indeed in any great number of such 
cases? To the average practitioner who has been long 
rubbing against the adamant of good and evil fortune 
in courts and before juries, there is a volume of esoteric 
meaning in that delicately sarcastic response of Henry 
Payne to Judge Gray, who interrupted him in his 
statement of a legal proposition with the sharp asser- 
tion that such statement was not the law. ''It was 
until your honor spoke,'' said Payne. 

Whether the common law as we inherited it from our 
ancestors is or ever has been the perfection of human 
reason, it is nevertheless a method or system of reason- 
ing from well defined and settled principles to the end 
of solving and justly settling contentions arising 
among men and women touching the every day prac- 
tical affairs of life. The concrete question, the case at 
bar, is and ever has been mainly important as challeng- 
ing and calling for the assertion and enforcement of 
such abstract principle. A judgment once pronounced 
after full and careful deliberation defining a principle 
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of jurisprudence may be and should be applicable to 
other causes involving the same principle, because it 
has ever been as important that the law thus ascer- 
tained and expounded by the judges should be stable 
and consistent as that it should be coherent, intelligi- 
ble and consonant with justice and right reason. 

These observations are trite commonplaces and 
bound to be assumed in the discussion of any civilized 
judicial system. To that extent reports of decisions 
are the records of the law, the source from which sound 
principles are lo be constantly drawn, the evidence of 
their persistent application, the living proof of their 
salutary use to the accomplishment of justice, which 
Daniel Webster on a memorable occasion declared to 
be the greatest concern of man on earth. 

I am far from contending that the law shall be 
unchangeable; that courts may not abjure outworn 
doctrines and modify or set aside archaic and useless 
rules, however firmly buttressed by precedent. I do 
not in this brief discussion mean to be understood as in 
favor of regarding the settled doctrines of jurisprudence 
as being like an Alpine glacier which must perforce 
progress solidly a few feet in a decade. Human insti- 
tutions are subject to what Herbert Spencer called the 
law of development, and the radical reformer no less 
than the hide-bound conservative impedes the salutary 
operation of that law. 

Conservatism and the reformatory spirit have ever 
been two opposing and reacting forces in the evolution 
of the law. In England, the home of the common law> 
the force that makes for reformation has curiously 
enough had larger influence and success than in this 
country, particularly in matters of practice and pro- 
cedure. The most salutary influence upon the law, 
like truth, lies in the middle of these extremes. The 
extremes may be illustrated by the character and 
influence of two famous men of law, Jeremy Bentham 
and Lord Chancellor Thurlow. Bentham's schemes 
were so drastic and revolutionary that he almost 
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entirely failed of the influence lie should have exercised 
upon his generation in the production and regeneration 
of the law. Lord Thurlow was a type, and his rela- 
tion to the law may be best illustrated by a story pre- 
served and told of him by Henry Crabb Robinson, the 
famous diarist, whose memory and experiences spanned 
and formed an arch between the eighteenth and nine- 
teenth centuries and helped to make our ancestors our 
contemporaries. The story is best told in his own 
words. Robinson was a dissenter in matters of relig- 
ion, like Herbert Spencer in his youth, and was always 
earnestly struggling for the disestablishment of 
churches and for religious toleration. Speaking of one 
of these movements in which he took part and a meet- 
ing of its adherents, he recorded : 

'*The only one who said anything worth reporting 
was Dr. Rees. He related that when in 1788 Beaufoy 
made his famous attempt to obtain the repeal of the 
corporation and test act, a deputation waited on the 
Lord Chancellor Thurlow to obtain his support. The 
deputies were Drs. Kippir, Palmer of Hackney, and 
Rees. The Chancellor heard them very civilly and 
then said: 'I am against you, by G — d. I am for 

the established church, d n me. Not that I have 

any more regard for the established church than any 
other church, but because it is established; and if you 

can get your d d religion established, I will be for 

that, too.' Rees told his story, says Robinson, with 
great glee." 

One can readily see that if a preference was forced 
upon Lord Thurlow between the letter of the law that 
killeth and the spirit which keepeth alive, there could 
be little doubt of his choice. 

But occasionally flagrant abuses creep in, and one of 
these abuses, to my mind, is the abnormal growth of 
case law and its dominating influence upon the courts 
in dispensing justice. Time was, and not so long ago, 
when to be called a case lawyer was to reproach one as 
being more or less unfitted in learning and ability for 
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the higher walks of the profession. It is true that law- 
yers have always resorted to cases, but in the earlier 
history of the practice in this country mainly to illus- 
trate a principle, not as is the method now to seek to 
overwhelm and coerce the judgment of the court by the 
number of citations. 

One of the largest and most distinguished of our law 
schools prides itself upon having been the first of such 
institutions to introduce the method of teaching the 
so-called science of the law entirely by the use of 
reported cases. It does not to my mind vindicate such 
course that many other of the law schools have fallen 
into line and followed its example. Reason and 
authority should be twin correlated forces in the devel- 
opment of the common law and in the interpretation of 
statutes modifying or enlarging it. Has this equality 
been preserved? Is there a lawyer who has practiced 
law for many years who has not had borne in upon him 
the fact that cases more or less in point are often per- 
mitted to override the reason of the law and to pervert 
its established principles? Does not every lawyer 
have in mind the persistence of certain unsound prece- 
dents in the reports — and worse — cases which wrest 
from their true intent and purpose sound principles of 
law to secure a certain desired result in the case in 
hand? I share fully in the implicit faith of the profes- 
sion in the honesty, average learning and the great 
industry and high purpose of our courts, and judges. 
The evil to which I allude proceeds from no want of 
any of such attributes on the part of the courts. It is 
an outgrowth of modem methods of business and of 
life. It is ascribable to the unlimited right of appeal ; 
to the writing and publishing of opinions upon every 
cause presented to courts of last resort ; to the lack of 
harmony and co-operation in the expounding of the 
law in the courts of the various states of the Union ; to 
our dual federal and state system, whose independence 
in matters of general jurisprudence results frequently 
in the establishment of two opposing rules of law gov- 
erning the same subjects in the same jurisdiction. 
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Of course the spirit of the times which pervades and 
reduplicates all human activities has not left the law 
and its administration untouched. The lawyer has 
been drawn into the vortex as a most active participant. 
The law and the opportunities which its deficiency 
suggests or the restrictions which its liabilities impose 
are taken into the general account as most important 
factors in these gigantic modem business schemes. 
And even the law itself, as it daily falls from the lips 
of the court, has been seized upon and converted into 
an industrial scheme of gigantic proportions. It is 
made the basis of a vast mechanical industry for the 
manufacture of reports of decided cases, of ponderous 
digests and of so-called treatises compiled by day 
laborers from the digests. At least one monumental 
and valuable work has been produced by it, the so- 
called Century Digest. No lawyer who can afford a 
working library can be without it. This work pur- 
ports to contain a digest of every adjudicated case 
decided in the colonial, state, and federal courts from 
1658 to 1896, from which latter date it is continued in 
annual and semi-annual volumes to the end of the year 
1905. The present output of the factory in this 
respect is two ponderous volumes as big as Webster's 
Dictionary every year. 

I have made a reasonably careful estimate of the 
number of cases contained in the Century Digest, that 
purports to be and I have no doubt is fairly inclusive 
of every reported case from 1658 to 1896, 237 years of 
our history, and find that about 400,000 cases are sum- 
marized. In the volumes from 1896 to the last current 
volume of the year just ended, over 500,000 cases are 
digested — one-third more of canned and preserved law in 
less than ten years provided for the use and delectation 
of the bar by the industry and enterprise of these law 
book factories than has been gathered and kept in 
nearly 240 years of our colonial and national existence. 
Into this Serbonian bog, into this ^* wilderness of single 
instances," we are invited to wander at will to search 
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for, if we can find it, **the gladsome light of jurispru- 
dence." It certainly cannot all be the ^'perfection of 
human reason." If it were, either the supply grossly 
outruns the demand or wisdom crieth without to no 
purpose and uttereth her voice in the street to a deaf 
and perverse generation. That this swollen heap of 
precedent is wholly or in great part necessary to illus- 
trate scientific principles of law is hardly conceivable. 
If it is merely iterative and cumulative of the law as it 
is, and is a reducible quantity, then it ought to be 
purged of its redundant contents ; or if that be impos- 
sible, it ought to be burned by the sherifF, thereby 
saving herculean labors to court and bar in vain, dreary 
and fruitless research. But neither of these things is 
exactly true. An excursion into it will show that it is 
a treasury of judicial dissonance. It makes plain that 
judges upon the bench, like unlearned men off of it, 
have many minds. It is a cairn in which stones may 
be found to fit any sling. It is a treasure house in 
which precious or specious arguments may be found to 
sustain either side of any contention under heaven. 
It might be said that such disagreements are valuable 
brought to the attention of courts to aid them in reach- 
ing right conclusions. But courts depend upon law- 
yers for their arguments, and the research of lawyers 
is addressed to the finding of cases in point and not to 
the reconciliation of conflicting decisions. One ill- 
considered decision may breed a score along the same 
line of thought, and overworked courts are not to be 
blamed for yielding to the so-called weight of authority. 
It has come to pass that the bar relies upon the facti- 
tious weight of cases almost entirely ; and the bench, 
which is recruited from the bar, is predisposed to 
accept this view, and in the light of the mere ipse dixit 
of such cases alone to meditate its judgment. It saves 
the labor of reasoning from a priori principles, and 
crowns with triumph the lucky discoverer of a bay 
horse case. 

Whether it be wholly true or not, the bar seems to 
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proceed upon the theory that the courts are controlled 
by the number of authorities which may be arrayed in 
favor of or against a proposition ; in something like the 
way that the sage Governor Wouter Van Twiller is 
said to have weighed in his hands the pleadings and 
paper cases of opposing advocates and decided in favor 
of the one who presented the most ponderable mass of 
documents. 

In a spirit of humorous exaggeration, Douglas Jer- 
rold once said that in a society wisely constituted the 
making of dictionaries would be relegated to convicts. 
Under the present state of affairs, in law reporting and 
the voluminous use of citations in briefs that belie their 
name, there has, doubtless in answer to a need, arisen 
a business in absurd analogy to Jerrold's suggestion. 
I have recently seen the business cards of certain firms 
that offer to prepare arguments and make briefs for 
lawyers. They undertake to produce winning docu- 
ments of this sort in any court and in any cause. I 
have a mental picture of two industrious operatives at 
work in such a law factory with their typewriting 
machines, and their digests beside them, which they 
take turns in using, producing briefs weighty with 
legal erudition and as full of cases in point as a Christ- 
mas pudding is of plums, and both making a brief on 
opposing sides of the same case, and I have a vision of 
them when the whistle blows reaching for their tin din- 
ner pails and refreshing themselves from their labors 
with their frugal nooiitide meal. 

Most of you must remember the embarrassing con- 
fession which the Supreme Court of Illinois had to 
make when a volume of reports of their decisions was 
published with the same question, and I am not sure 
but the same case, twice decided with elaborate opin- 
ions exactly contrarywise ; one affirming and the other 
reversing the lower court. As they afterwards 
explained, each Judge thought that Uie case was 
assigned to him and the volume of the court's business 
did not permit them to submit their opinions to the 
full bench. 



Digitized by 



GoogI( 



160 Bar Association of Kansas 

Of course, too close inquiry cannot be made into 
such a mishap, but it would appear that it was partly 
ascribable at least to the fact that one of the two Judges 
read the brief for the appellant and the other read the 
brief for the appellee. If they had gotten hold of the 
same brief, the result might have been otherwise. 

That case law is a predominant influence with the 
courts is borne in upon the profession by scanning the 
recent decisions. If the case be an important one, a 
wide excursion into decided cases is taken. No judge 
seems content to narrate the case, balance the argu- 
ments, and state his conclusions. He deems it neces- 
sary to buttress his decision with numerous citations 
and by making extensive excerpts from the texts of the 
authorities cited. Certainly the domain of legal 
investigation and decision has been largely enhanced 
by the rapidly developing and complex conditions of 
modern life, and new and important occasions are con- 
stantly arising for the application of the elastic and 
comprehensive rules of the common law. That prece- 
dents having such origin are invaluable as showing the 
growth of the law and that they should be preserved, 
studied and cited on occasion there can be no doubt. 
But the addition of such reports to the stock of positive 
law would not swell its bulk so as to enable the digest- 
maker to add one of his large volumes to the mass in 
ten years of time if judiciously and intelligently col- 
lated. 

But the subjection to case law has its exceptions 
which still further complicate the problem set the court 
and practitioner of finding his way about in the laby- 
rinth of single instances. Cases are innumerable of 
the abandonment by a court of last resort of a principle 
seemingly set at rest by many authorities in line with 
it ; and in nearly every instance the court making the 
new departure kisses the old principle goodbye without 
ceremony or explanation. The body of case law, like 
the river Nile, has many sources, and when currents 
come together, they do not unite and coalesce, but are 
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as distinct as the Missouri and Mississippi below Alton. 
When they do seemingly commingle it is only to make 
the stream more turbid. In the federal courts, for 
example, the diligent reporter secures and publishes 
the opinions of the courts of first instance which are 
accepted as authoritative. It often happens that such 
precepts are followed for years in the lower federal 
courts as well as in the state courts, dealing with mat- 
ters of federal cognizance, until some one has the 
temerity to question such an established rule by an 
appeal to the supreme court, whereupon the whole 
brood of such cases is treated as mercilessly as Herod 
treated the babies in Palestine. It has often happened 
that such rule has for years had the support of individ- 
ual justices of the supreme court sitting on the circuit ; 
as for example, that numerous crop of federal decisions 
known as the Express cases, the doctrine in which 
received finally its coup de grace from the Supreme 
Court. An examination of the opinions rendered in the 
lower federal courts in the Express cases will show that 
a majority of the judges who sat in the Supreme Court 
when this decision was made had on the circuit in 
learned and convincing opinions held in favor of the 
doctrine in those cases. Yet the Supreme Court was 
unanimous in its renunciation and not a word of refer- 
ence was made or explanation given for the volte face. 
My firm was associated many years ago with Albert 
T. Walker, of Hartford, Connecticut, the famous 
patent lawyer, in an important case relating to rail- 
road brakes, in which suit he was here successful and 
we secured from the railroads a liberal settlement. In 
that case and in similar cases before and afterwards he 
had persuaded the federal courts of nearly every circuit 
to adopt a principle of equity which tolled the statute 
of limitations indefinitely in actions for damages for 
infringement of patent rights. It was this : He con- 
tended that every tort feasor after the patent had been 
upheld by the judgment of a court was a trustee in 
tnvitum of the fruits of his infringement and could 
therefore be made to disgorge without regard to the 
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nde of laches or of the statute of limitations. The 
oftener he argued it the firmer the courts seemed to be 
in its favor. It was said that nearly every supreme 
judge had at some time or other sustained this theory 
of the law on the circuit ; and yet, when it came before 
the full bench of the Supreme Court the decision was 
unanimous against it. But meanwhile, Walker's 
clients had collected many thousand dollars from 
infringers which they had no right to collect, but which 
could not be recovered, because, among other reasons, 
although the court's decision was not the law as finally 
held, yet it was the law of the case or cases in the 
lower courts which could no longer be appealed. 

A very ingenious and brilliant, though sometimes 
slightly eccentric lawyer of the Topeka bar, was once 
arguing a case before the late Mr. Justice Miller. He 
was interrupted by the Judge in his argument, who 
said somewhat testily, *'What is the use of your urg- 
ing that proposition, Mr. Clemens. Every court in 
Christendom has decided against you." **But," 
retorted the lawyer with cheerful serenity, *4t is within 
my experience that your Honor sometimes overrules 
every court in Christendom." The court joined in the 
laugh which ensued, and Clemens was not committed 
for contempt. 

There are several reasons why this case law flood 
should be dammed at its source. It is probably 
impossible to mitigate the evil by limiting the right 
of appeal, but it can be helped in large degree by judic- 
ial continence in the respect of giving out no written 
opinion that does not discuss some new or important 
principle of the law. It is not alone that redundant 
decisions swell the reports, but the temptation is ever 
present to illustrate or support such judgments by 
obiter dicta ^ and every lawyer knows that asa poUywog 
produces a reptile, so such dicta are liable to influence 
and create new decisions that disturb and foul the fair 
current of the law. 

As I have said, the objections to the growth of the 
influence and conclusiveness of case law are manifold. 
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Reliance upon it by lawyers and courts tends to make 
the rules of law empirical and uncertain, and the judg- 
ment of courts unsatisfactory whether for or against 
our contentions. It adds voluminously and in a large 
degree uselessly to the burdens of the profession on the 
bench and at the bar. It tends to greatly increase the 
cost of litigation to litigants and promotes the law's 
delay. Speaking for our own seliGish interest as law- 
yers, which we may do on an occasion like this, it 
greatly adds to the expense of carrying on our business 
as lawyers in the cost of books and printing which we 
cannot righteously recoup from our clients in fees. It 
begets a distrust of the certainty, precision and con- 
sistency of law administration in the minds of the citi- 
zens, and as the courts are the only refuge and certain 
protection we have against all possible dangers that 
may beset a popular government, nothing is so impor- 
tant as popular confidence in their wisdom and capabil- 
ity as well as in their honesty and courage, concerning 
the possession of which latter attributes there never 
has been any doubt. 

Our old friend Montaigne has said: **I am further 
of opinion that it would be better for us to have no 
laws at all than to have them in such prodigious num- 
bers as we have.'' Substituting the word **prece- 
dents" or '^authorities" for the word **laws," the 
opinion of the quaint old essayist ought not to be sub- 
ject to rejection without a gfreat deal of thought. 

In the days of David Dudley Field, the making of a 
code of substantive law from the mass of American case 
law supplemented, corrected, or modified from the 
mass of English case law, was a live question. Since 
his death it has been but very little talked about. Our 
experience with partial codes, as of the laws of pro- 
cedure and evidence, has not tended to increase hope- 
fulness as to the success of the larger enterprise in 
settling, systematizing and harmonizing the law. It 
has been humorously suggested that by the time such 
code was completed it would be obsolete. Certainly 
there is some reason for such suggestion if the yearly 
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inundation of new precepts, the annual freshet from 
the many judicial fountains, state and federal, be not 
stayed. As I have heretofore shown, in ten years 
hence at the present rate of geometrical progression in 
the record of new authorities, state and federal, made 
constantly and contemporaneously available by skill- 
fully constructed digests, we shall have over two mil- 
lion and a half cases to invite our research. In twenty 
years, not to say fifty years, they will be almost beyond 
computation and will suggest the beneficent use of a 
monstrous bonfire like that at Alexandria. It required 
the power of a Roman emporor with the wealth of the 
world at his command to reduce a much less unwieldy 
accretion than ours will be by then to a body of coher- 
ent and comprehensive law. Tribonian and his forty 
assistants by selection and rejection, by reduction and 
classification, produced within the period of a lifetime 
all of the body of the civil law which bears the name of 
Justinian. We doubt if that august monarch ever took 
time to read even as much of it as I had to do when I 
was at school. 

When and by what means shall we ever bring order 
out of chaos in this country and produce the great 
Columbian Code? It will have to be a national work, 
and our federal constitution relating to the judiciary 
will have to be changed and perhaps all of our courts 
nationalized. We do not nowadays shrink at the 
accomplishment of g^eat material works, not even at 
the building of the Panama canal, and some day this 
more needful work will have to be begun and finished 
or the law will be lost and overwhelmed in the multi- 
tude of its precepts. If, however, this colossal work 
should by any chance ever be accomplished, it is safe 
to predict that within ten years of its completion and 
promulgation, if our system of independent state and 
federal courts is continued, the West Publishing Com- 
pany will have produced and published one hundred 
elephantine volumes, being the digest of conflicting 
decisions of courts of last resort as to its meaning and 
intent. 
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**AN APPEAL TO THE TAVERN/' 

FRANK DOSTER, TOPEKA, 



It is the not infrequent habit of the legal circuit 
rider whose case has been lost by the adverse decision 
of the judge to avail himself of the freedom of the 
county seat hotel, where his fellow lawyers may be 
stopping, to vent his disapprobation of the ruling 
made. In humorous phrase this unavailing protest 
has come to be known as **An Appeal to the Tavern." 
I have lost a case, and here before my brethren of the 
bar am taking an appeal. 

When I explain that the Supreme Court of this state, 
something less than a year ago, contrary to what I had 
contended was the law, solemnly decided that it was 
within the judicial power of one court to enjoin another 
court from trying a law suit I think I state a case of 
such rare peculiarity as to justify a degree of attention 
to the merits of my claim of error. 

Briefly stated, the facts were that a gas company 
was laying its pipe line in the highways of Montgomery 
county. This was objectionable to the public authori- 
ties there who endeavored by various interferences 
such as injuring the company's property and harassing, 
intimidating and arresting its employes, to prevent the 
work being done. The company on application to the 
district court secured a temporary order of injunction 
restraining the Board of County Commissioners, the 
sheriff and his deputies, and the county attorney and 
his deputies from interferring with it in the business 
of utilizing the public highways for the laying of its 
gas pipes. Thereafter, on complaint made to the 
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judge of the court of Coffeyville, a number of the com- 
pany's laborers were arrested and were about to be 
tried for the act of digging and laying gas pipe in the 
country roads. The company thereupon procured 
from the district court another temporary injunction 
directed to the judge of the court of Coffeyville and the 
marshal of his court restraining them from entertaining 
the criminal prosecutions already instituted, or any 
others that might be thereafter proposed. 

The allegations of the petition in this case were the 
same as those in the one first mentioned — the one 
enjoining the Board of County Commissioners, the 
sheriff and his deputies, and the county attorney and 
his deputies. They were simply assertive of the gas 
company's right to use the highways for its purpose, 
to which, however, was added a charge of conspiracy 
to injure the company in its business by the arrest and 
annoyance of its agents and employes. Soon after the 
issuance of this last mentioned injunction a deputy 
county attorney, unmindful of the restraints under 
which he and his principal rested, presented to the 
judge of the court of Coffeyville complaints against a 
number of the gas company's laborers, charging them 
with the obstruction of the public highways by digging 
into and laying gas mains therein. The judge, having 
been prohibited by the district court from etitertaining 
jurisdiction in such cases, refused to file the complaints 
and issue warrants of arrest, whereupon mandamus 
was brought in the Supreme Court in the name of the 
state on the relation of the county attorney, to comx>el 
him to exercise his judicial duty. The court refused 
the writ upon the ground that inasmuch as the district 
court had general jurisdiction to issue injunctions, 
therefore the injunction of one judge upon another was 
a subject matter within the jurisdictional power of the 
former, and hence mandamus should not issue to com- 
pel performance of an act, the doing of which had been 
enjoined by another court. The case will be found in 
80 Pac. 966, and will doubtless appear in the 70 Elan- 
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sas report. It is from that decision I take my appeal , 
and I hope that the statement of my case thus made is 
sufficient to entitle me to a degree of sympathetic 
attention to the claims of error I shall make. Let me, 
however, for the sake of clearness, restate the essential 
facts and order of occurrence of the litigation men- 
tioned : 

First. An injunction by the district court at the 
suit of the gas company against the board of commis- 
sioners, the sheriff, and the county attorney. 

Second. Injunction by the district court at the suit 
of the gas company against the judge of the Coffeyville 
court. 

Third. Application by the State to the Supreme 
Court for mandamus to compel action by the Coffey- 
ville court. It was in this last mentioned proceeding 
that the unique decision from which my appeal is taken 
was rendered. Lest I do not state the grounds of that 
decision in its exact terms I quote verbatim from the 
opinion, in which the court, after adverting to the gen- 
eral rule that equity does not assume to restrain the 
prosecution of criminal offenses, proceeded as follows: 

**However, this is all aside from the question 
involved which is not, ought Judge Flannelly of the 
district court of Montgomery county to have granted 
such injunction, but had he power to grant it? Was 
his order erroneous or was it absolutely void. The 
question is not should this court enjoin the officers of a 
criminal court from proceeding in a criminal case, but 
shall it direct one who has been so enjoined by a court 
having jurisdiction of the subject matter, and jurisdic- 
tion of the person to violate such injunction. The 
district court of Montgomery county did have jurisdic- 
tion to issue injunctions, and it did have jurisdiction of 
the person of Judge Snelling. Whether Judge Flan- 
nelly improvidently or erroneously made the injunc- 
tional order in question is beyond the scope of this dis- 
cussion. It was made, and until its revocation in some 
proper manner it is to be obeyed.^' 
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The quotation I have read fully epitomizes the 
decision made and the reasons for making it. Nothing 
whatever in the way of statement of the substantive 
grounds of the decision has been left out. You will 
observe from this quotation that their Honors' reason 
for holding that an injunction order by one court 
restraining another court from trying its law suit was 
not void, but was voidable only, was entirely and alone 
because district courts do have power to issue injunc- 
tions. That was the sole reason advanced. It was as 
though the court had undertaken a form of syllogism 
running thus: ** Courts have power to issue injunc- 
tions : An injunction by one court upon another is 
within the power authorized: Therefore, one court 
may enjoin another court.'* I submit that the minor 
premise of this syllogism is a bold unblushing begging 
of the whole question. It doesn't follow that because 
courts have power to issue injunctions they have power 
to issue them against one another. If it be true that 
the mere power to grant injunction orders sanctifies 
the granting of the order until it is vacated on error, 
then there can be no such thing as a void injunction. 
That, however, we know is not true, because the books 
are full of decisions holding injunctional orders to be 
utterly void for lack of the judge's authority to issue 
them. To say that I, if a judge, because of my being 
vested with the general power to issue injunctions, 
may fulminate them against anybody and in respect of 
anything, without as well as within the grant of my 
judicial powers ; that, for instance, I may enjoin my 
brother judge from the exercise of his judicial authority 
in respect of a matter fully within the g^ant of his 
judicial power, and that if I do so my order is only 
voidable, not void, for the reason that injunctive power 
is within my general grant of jurisdiction, is to talk 
drivel and nonsense of the most puerile kind. 

You will observe that the Supreme Court adverts to 
Judge Flannelly's jurisdiction of Judge Snelling's per- 
son as though that were an aid to the authority exer- 
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cised. Jurisdiction of the person is not necessary to 
the exercise of judicial power over a given subject mat- 
ter. It is only necessary in order to effectuate the 
exercise of authority over a subject matter, A judge's 
jurisdiction over the subject matter of an action is 
neither aided by his ability nor defeated by his inability 
to catch the respondent in his territorial district. 

That the Supreme Court, notwithstanding it adver- 
tence to the fact of jurisdiction over Judge Snelling's 
person seemed, nevertheless, to regard the mere power 
of the district court to grant injunctions as sufl&cient to 
validate the order in question for the time being and 
save it from vacuity and emptiness is evident from a 
portion of the quotation above made and again 
repeated. 

*'The question is not should this court enjoin the 
officers of a criminal court from proceeding in a crim- 
inal case, but shall it direct one who is enjoined by a 
court having jurisdiction of the subject matter and 
jurisdiction of the person to violate such injunction. 
The district court of Montgomery county did have 
jurisdiction to issue injunctions." 

*^The district court did have jurisdiction to issue 
injunctions," says the Supreme Court, and the decis- 
ion, therefore, is made to turn solely upon the fact of 
the district court being a general depository of restrain- 
ing power. In justice to the judges, however, it must 
be observed that they do seem to recognize the neces- 
sity of the court which issues the injunction having 
jurisdiction of the subject matter. They speak of that 
and query whether mandamus should issue to require 
the doing of what had been ** enjoined by a court hav- 
ing jurisdiction of the subject matter." But the 
trouble is their Honors found that subject matter to 
be the mere general power to issue injunctive writs — a 
thing preposterous in itself. Jurisdiction is the power 
to hear and decide ; the subject matter of jurisdiction is 
the thing, or more accurately stated, the claim of right 
in respect of which the power is exercised. The sub- 
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ject matter of a court's jurisdiction is not the power to 
make orders in respect of it, but it is the thing or 
claim in respect of which the orders are made. The 
subject matter of controversy in the injunction proceed- 
ing in question was not Judge Flannelly's power to 
issue injunctions, but it was Judge Snelling's power to 
punish highway misdemeanors. 

The Supreme Court, after thus confusing jurisdic- 
tional power with subject matter of exercise of power 
and declaring the inconceivable doctrine of the equiva- 
lence of the one with the other, began to cast about for 
legal precedent in proof of the mathematical impossi- 
bility of the identity of two separate things of distinct 
unlikeness. It was supposed to be found in the case 
of the State v. Homaday, 62 Kan. 344. A quotation 
from that case was made which I now repeat : 

** Mandamus will not issue to compel the performance 
of an act the doing of which has been enjoined by 
another court vested with jurisdiction over the subject 
matter and over the parties to the injunction pro- 
ceeding." 

You will observe from the excerpt read that an 
expressed limitation on the power of a court to com- 
mand the doing of an act which another court had 
enjoined was jurisdiction of the latter court over the 
subject matter in respect of which the injunction issued, 
and, per contra, one would think, the allowance of the 
power when such jurisdiction did not exist. How 
inapplicable the cited case was to the one under consid- 
eration will be perceived when I recall to your minds 
that it was one in which the board of trustees of the 
state charitable institutions had been enjoined from 
accepting a conveyance to a site for the state insane 
asylum and making i)a3rment therefor. The subject 
matter of controversy in that case was not, therefore, 
as claimed in this one, the mere power of the district 
court to issue injunctions, but it was the power of the 
board of trustees, a merely administrative agency of 
the state, to make an expenditure of public funds » and 
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yet seven learned pundits of the law, putting their wise 
heads together, solemnly agreed upon it as a precedent 
in support of the proposition that the subject matter of 
a court's jurisdiction to issue injunctions was its mere 
naked general power to issue them. 

The foregoing observations lead me now to another 
topic of discussion in the presentation of my appeal ; 
viz., what was the subject matter of Judge Flannelly's 
injunctional jurisdiction? That the injunctive power 
of the courts may be exercised for the protection of 
property rights goes, of course, without saying. No- 
body disputes that, or ever did dispute it. That such 
power may be exercised to restrain vexatious, harass- 
ing litigation in the form of criminal prosecutions 
inspired through conspiracy to injure property rights 
may be conceded, although as to that the court admit- 
ted the great majority of cases were to the contrary ; 
but in such cases the injunction can be made to 
operate only on the parties to the conspiracy, and, 
perhaps also on the official ministerial agencies through 
whom they seek to act. That a judge may be re- 
strained as though he were one of the conspirators is 
in the law an unthinkable proposition. 

Bear in mind, the case in hand was not one of the 
kind called ** prohibition.'' Prohibition lies to restrain 
a judge from exercising a jurisdiction which the law 
has forbidden him to take. If Judge Snelling had not 
been vested by law with jurisdiction over the subject 
matter of injuries to public highways prohibition would 
have lain, and the writ issued against him, though 
miscalled injunction, would have been a proper exer- 
cise of the authority of the district court. But Judge 
Snelling did have jurisdiction. No one ever disputed 
that, and no one pretended to call the writ issued 
against him a writ of prohibition. The statute creat- 
ing the court of Coffey ville, being Chapter 211 of the 
Laws of 1903, declares: 

**The jurisdiction of said court of Coffey ville in 
criminal actions shall be co-extensive with the said 
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county of Montgomery , and it shall have the same 
jurisdiction as justices of the peace in this state now 
have in criminal cases." 

I need not, of course, pause to make proof to you 
that an injury to the public highways is a misdemean- 
or cognizable by justices of the peace and is classed 
among causes denominated ** criminal actions"; nor 
need I pause to make proof to you that both district 
courts and justices of the peace have original jurisdic- 
tion concurrent with each other in misdemeanor cases. 
What, then, was the subject matter of Judge Flan- 
nelly's injunctive writ? Was it not Judge Snelling's 
authority, under the statute I have quoted, to hear and 
decide the criminal complaints that had been lodged 
with him? And if so, was not Judge Flannelly, there- 
fore, without jurisdictional power to restrain Judge 
Snelling from the exercise of the judicial function with 
which the law had endowed him, and if such was the 
case, was not the order of restraint which Judge Flan- 
nelly imposed wholly and unconditionally void? Be- 
fore a body of lawyers like this I need not undertake 
by the citation of precedents to make proof of these 
interrogatory propositions as grounds of my appeal. 
Let me, however, for the purpose of enrichment, not 
elucidation of the subject, quote from a standard author 
in the law, high on injunctions, 2d Ed. Vol. 1, Section 
46. It is there said : 

**As already indicated, the jurisdiction of equity 
in restraint of actions at law is exercised, not over the 
courts of law, but only upon the parties litigant there- 
in. And a court of equity is devoid of jurisdiction to 
grant an injunction against the judge of another court 
to restrain him from acting in or making orders in a 
particular cause. Every judge is supreme and inde- 
pendent in his own sphere, and cannot be restrained in 
the discharge of his functions by the process of in- 
junction. While, therefore, equity may in proper 
cases enjoin suitors in another court from proceeding 
with their cause, the injunction cannot operate upon or 
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run against the judge of such court. And since the 
injunction is not operative upon the court, but only 
upon the party litigant to whom it is directed, if the 
court in which the action enjoined is pending has jur- 
isdiction of the subject and of the parties, its judgment 
will not be held void because of an injunction restrain- 
ing the prosecution of the cause." 

There cannot be found a case in all the books from 
the beginning of chancery down to today, save and 
except the one by the Supreme Court of Kansas, in 
which it was not held that injunction by one court to 
restrain the judicial action of another court was not 
erroneous merely but was void — utterly and absolutely 
void. That courts possess an inter-acting power to 
restrain one another from hearing causes brought be- 
fore them is an impossibility to the order of justice, a 
contradiction in sense, a paradox in law, an anachron- 
ism in the religion of the lawyer. That one judge 
may be invested with the judicial power to hear and 
decide a cause and another judge invested with an 
equal judicial power to keep him from doing it is a 
proposition as unthinkable in the municipal law as 
that two bodies of equal magnitude can occupy the 
same space at the same time is unthinkable in the law 
of the physical universe. 

It may be said, however, in justice to the Supreme 
Court, that it did not approve the injunction order 
issued by the district court, but on the contrary inti- 
mated its disapproval. Nevertheless the fact remains 
that it rested its decision on the proposition that such 
order was not void but was erroneous merely, and, 
therefore, correctible only by appeal. Now, to say 
that the order in question was erroneous implies that 
there might be some injunctions to some judges at 
some times and under some circumstances that would 
not be even erroneous, or, in other words, that power, 
exercisable on proper occasion, does really exist in one 
judge to enjoin another. That conclusion inevitably 
results from characterizing a particular injunction as 
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erroneous merely. To say that it is only erroneous 
forces the thought that there might be other like in- 
junctions that would not be erroneous. The court 
cannot be helped out of its logical dilemma by saying 
that all such injunctions are erroneous, though not 
void, because if all such injunctions are equally and 
alike erroneous then the power to issue any of them 
doesn't exist, for the manifest reason that it would be 
impossible to vest a judge with a power which he never 
could at any time or under any circumstances properly 
exercise. A power which does exist may be errone- 
ously exercised, but a power which never can be right- 
fully exercised doesn't exist at all, except through 
usurpation. So, therefore, the Supreme Court of this 
state, by the logic of its decision, has committed itself 
beyond all question to the proposition that one court 
may restrain another court from trying a law suit, 
from whence it would seem as though the old problem 
in natural philosophy of the consequences to result 
from the impact of an irresistible force upon an immov- 
able body had been at last solved — ^the immovable body 
must give way. 

Think of the possibilities which open to the doctrine 
of injunction to the judges of courts. Courts of con- 
current jurisdiction, sitting in the same territorial 
limits, like the district and common pleas courts of 
Wyandotte county, this state, courts of superior and 
inferior jurisdiction, the former> however, superior 
only in the sense of appellate power, getting at cross 
purposes, open and conduct a battle of opposing 
prerogative by pitchforking injuctions into each other's 
jurisdictions. Picture, now, a concrete case of such 
clashing authority — the very case, if you please, which 
the Supreme Court of this state has said would be 
erroneous merely. Judge A and Judge B are each 
appealed to in respect of a subject matter of contro- 
versy. Judge A hastens to a decision of his case, and 
having done so, starts his sheriff post haste with a 
notice to Judge B that he had investigated the merits 
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of the case and had found the right of it to be with the 
plaintiff Smith, wherefore he commanded Judge B to 
refrain, give over and desist from anywise hearing or 
giving relief upon the plaint of Jones. What an un- 
speakable ass Judge A would be. Carry this case, 
which isn't a suppositious one at all but actually exists 
today as a matter of judicial record in this state — carry 
this case to its ultimate conclusion. Judge B declines 
to abdicate his jurisdiction at the command of Judge 
A. The power to enjoin carries with it the power to 
punish for disobedience of the injunction, wherefore 
Judge A promptly yanks Judge B off the judicial 
bench and socks him in jail for his contempt. You 
cannot, gentlemen of the bar, escape the final conclu- 
sion to which this freak of error carries you. You 
can't do it by sa3H[ng that Judge Snelling was a little 
judge and Judge Flannelly a bigger one. The original 
jurisdiction of each in respect of misdemeanors was 
precisely the same. The one was invested with no 
corrective power over the other except in appellate 
form. You can't say that the temporary character of 
Judge Flannelly 's order makes a difference. The 
power of one judge to hold another judge's powers 
temporarily in suspension inevitably leads to the power 
to hold them perpetually in suspension. The power 
to hold them in suspension at all implies the power to 
punish for their unauthorized resumption, and the 
power to punish leads inevitably to the humiliating, 
the unheard of, the almost inconceivable spectacle of 
one judge languishing in prison because of his refusal 
to abdicate his judicial authority and refuse his sworn 
duty at the command of another judge of only equal 
power. 

Nor can the decision of the Supreme Court be 
defended on the ground that mandamus is a discre- 
tionary writ. Its issuance is, of course, discretionary, 
but the discretion to be exercised must be a legal and 
reasonable, and not an arbitrary and capricious discre- 
tion. If the injunction order which stood in the way 
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waS) as the court said, erroneous merely, then, of 
course, there was no discretion to issue the writ, 
because mandamus to courts never issues for the cor- 
rection of mere errors of judgment. If on the other 
hand the injunction was void the court had no discre- 
tion to refuse mandamus, because mandamus was the 
only way by which the lower court could be coerced to 
perform the duty cast upon it of administering the 
criminal justice of the state. However, the Supreme 
Court did not rest its decision on the ground that it had 
a discretion to refuse the writ, but rested it on the 
ground that it had no right to issue it for the reason, 
as it said, that an injunction forbidding the act already 
had been issued by another court and that such injunc- 
tion was not void but was erroneous merely, wherefore, 
until reversed, it was binding on the Supreme Court 
as well as on the injunction defendant. 

I pass by two other points of my appeal with a bare 
mention of them. One is the unquestioned rule that 
equity will not interfere to prevent the punishment of 
crime. The other is that the state, the sovereign, 
cannot be sued in its own courts, and hence that the 
county attorney, in whom the prerogative powers of 
the state are personified, is likewise exempt. Their 
honors did me the justice to agree with both these 
propositions ; as to the latter one even citing cases in 
its support additional to those contained in my brief, 
but they excused themselves from following to the 
inevitable conclusion by reasserting that inasmuch as 
the court had power to issue injunctions and had, as a 
fact, issued the one in question, its order was errone- 
ous merely. Think, now, of the state and the county 
attorney, being one and the same, which it was con- 
ceded they were, but the county attorney, that is, the 
state, being forbidden by the injunctive process of the 
courts from proceedings for the punishment of malefac- 
tors at law. The great English jurist. Lord Chief 
Justice Holt, in Holderstaffe v. Saunders, 6 Modem 
Rep., said: 
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**Surely chancery will not grant an injunction in 
a criminal matter under examination in this court, but 
if it did, this court would break it and protect anyone 
that would proceed in contempt of it." 

But if it were possible for the court to accomplish a 
further reach of error than in the instances already 
mentioned it did it in its suggestion of the relief open 
to the complaining party, the state. The concluding 
sentence of the opinion reads : 

**If the district court of Montgomery county was 
wrong in granting the injunction let its action be 
reviewed by due proceedings." 

The state of Kansas, which in the mandamus action 
was asking the process of the court to compel its 
delinquent public servant to proceed to the perform- 
ance of his duty and to whom the admonition to secure 
a review on error was directed, was not a party to the 
injunction proceeding, and, therefore, couldn't appeal. 
It had no standing in court, and because thereof, could 
not by any possibility have made itself a complainant 
in error. Nor was the county attorney, its legal rep- 
resentative, a party to that injunction case. The only 
parties to it were the gas company, plaintiff, and Judge 
Snelling and the marshal of his court, defendants. It 
cannot be possible that the court, in suggesting a pro- 
ceeding in error as the proper remedy, meant to direct 
its remark to Judge Snelling. Judge Snelling was the 
recalcitrant party against whom the writ of mandamus 
was asked, and if the court meant him as the one who 
should appeal then it meant to refuse relief to the state 
for the reason that the defendant, the fellow who didn't 
wish anything done at all, who only wished to be let 
alone, was, nevertheless, the one to start the law suit 
in order to procure a determination that he himself was 
in the wrong. If, however, the court in advising the 
party to the injunction case to appeal made a slip of 
the pen and meant to give its advice to the state as the 
complainant in the forbidden criminal prosecutions, 
then I reply that the statute regulating procedure in 



Digitized by 



GoogI( 



178 Bar Association of Kansas 

misdemeanor cases before justices of the peace, which 
the act organizing the court of Coffeyville adopted for 
the government of that court, limits tJie right of appeal 
to defendants, and refuses it to the state. The state 
cannot appeal from an order or judgment in a criminal 
case rendered by a justice of the peace, hence there 
was no possibility open for the prosecution of error 
from Judge Snelling's refusal to entertain the com- 
plaints in question. Appeal or error wouldn't lie, 
mandamus was denied, and the state, therefore, became 
absolutely remediless of the punishment of offenders 
against her laws. 

But, gentlemen, I have pursued the subject of this 
phenomenal decision far enough. I have sustained my 
appeal. There isn't a lawyer here who would stultify 
himself before his professional brethren by undertak- 
ing to justify the ruling of the court. Their honors 
themselves, even if it were a seemly thing to do, 
wouldn't venture a defense of their decision. You 
know that chancery never interferes to stay the pun- 
ishment of crime ; you know that the county attorney 
and the attorney general, in whom are personified the 
avenging justice of the state, like the state itself, are 
beyond the restraining power of the courts ; you know 
that courts, in the exercise of their judicial functions, 
are beyond the restraining power of other courts, and 
that an attempt to exert such restraint is a mere 
brutum fulmen^ void as the impalpable and viewless 
air, and you know that the proposition on which it was 
sought to postulate an evasion of all these elementary 
truths, viz., that jurisdiction to do a thing is the naked 
legal power to do it, is an absurdity of the rankest kind. 

You ask me now how I account for this remarkable 
decision. It is not given to me to look into the minds 
of men to discover springs of action. In this case, 
however, I can at least conjecture. Let me say, 
though, that I reject the idea of favor for the gas com- 
pany as a motive. On the contrary, in my judgment, 
the reason was one creditable to the court in a sense, 
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bnt one that is always dangerous to entertain — a desire 
of the judges to unfetter themselves from the hard and 
fast, though plain and fundamental rules of the law, 
in order to do what they conceive to be the justice of 
the case- Let me explain. About a year ago there 
arose a war of conflicting interests over the piping of 
natural gas out of the southeastern part of the state. 
The people there desired to monopolize the product 
which alone existed in their locality. The gas com- 
panies desired to pipe it elsewhere and the people 
elsewhere desired to purchase it and become benefic- 
iaries of the common bounty. The gas companies 
sought to utilize the public highways to get their prop- 
erty to the markets of consumption and the people of 
the southeast sought to prevent them from doing so in 
order to retain the gas wholly for themselves. They 
started law suits over the subject, and I was one of the 
lawyers in the cases on the side of the **gas protective 
association," as it was called. Now, there were two 
policies involved in the controversy — one an economic 
policy of the state which required that the great 
natural bounty in question be as widely diffused as 
could be and made as nearly as could be a benefit to 
all. The other was a legal policy which required a 
restriction of the highways to the purpose for which 
designed ; viz., mere surface travel free from special or 
extraordinary uses except as authorized by the legisla- 
tive power. As to the first of these policies the courts 
had nothing to do — absolutely nothing. As to the 
other they had to do when appealed to in proper form. 
As to the first of these policies I admit my clients were 
in the wrong — utterly in the wrong. Their efforts to 
hog the beneficient provision of nature mentioned and 
keep it from everybody else merely because it hap- 
pened to be brought to the surface of the ground in 
their neighborhood was unreasonable and selfish in the 
highest degree and was bound ultimately to result 
in failure. But as to the legal policy, the policy by 
which they hoped to so embarrass their adversaries as 
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to advantage themselves , the policy of preventing the 
gas companies from digging into the public highways 
and laying their gas pipes there, they were right — 
unquestionably right. As to that, as an attorney in 
the case, I planted myself on the proposition, support- 
ed by every decision that had ever been made in Eng- 
land or this country, and in opposition to which the 
court didn't pretend to cite a single case, that the right 
to make any special or extraordinary use of the public 
highways was a franchise enjoyable only by grant of 
the legislative power, and inasmuch as such power had 
not been conferred, the right did not exist. The 
court, however, decided to the contrary, justif3H[ng 
itself on the extraordinary reason that the laying of 
gas pipes in the public roads for the flowage of gas was 
within the original purpose for which the highway 
condemnation had been made. I am not now taking 
an appeal from that decision, but I digress from the 
main theme to say that, excepting the decision that 
one judge may enjoin another judge from trying a law 
suit, no more erroneous ruling nor one more utterly 
lacking in legal precedent was ever made by the 
Supreme Court. You know that the exclusive purpose 
of a country highway is surface travel, and that what- 
ever the right of abutting land owners may not be, as 
against the public, the state, no one may plant tele- 
phone poles in such highway nor lay gas pipes in it, 
nor build trolley lines nor dig subway tunnels, nor the 
like. The odious Rockefeller has as much right to 
lay his oil pipes longitudinally in the public highways 
as a gas company has to lay its mains there, and 
neither of them has the right without a legislative 
grant, which everybody will concede has not been 
made. 

However, the gas companies had been using the 
highways for their purposes. Before the question of 
their right to do so arose hundreds of miles of pipe had 
been laid in the country roads at an expense of hun- 
dreds of thousands, possibly a million or more dollars. 
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The towns and cities of this state and of Missouri were 
clamorously demanding the cheap and superior illu- 
minant and fuel. To have decided against the use of 
the highways for the purpose stated would have com- 
pelled the gas companies to do much of their work over 
again at an enormous expense; would have delayed 
for considerable time the impatiently waiting public ; 
would have unsettled municipal franchise schemes of 
large and pressing imi>ortance ; would have helped the 
people of the gas belt in their selfish attempt to 
monopolize the natural product ; would have lent coun- 
tenance to the plausible theories of right they had put 
forth, and would have been a sort of judicial extenua- 
tion of the crimes of dynamiting pipe lines and terror- 
izing of pipe line companies which were understood to 
have been committed. All considerations of economic 
I>olicy and i>olicies kindred to economic favored the 
decision that was made, but all considerations of law 
and precedent were against it. The court chose to 
declare against law and in favor of i>olicy and expedi- 
ency, and in doing so fell into the grievous blunders I 
have i>ointed out. It need not, even from the view- 
point of policy, have decided the mandamus case as it 
did in order to make itself consistent with the highway 
case, because the two cases were entirely unlike in 
character ; but the heat of impulse in the one carried 
the decision in the other under the vague, indefinable, 
hardly conscious feeling of incongruity in deciding 
that a pipe line company could use the public high- 
ways but that a judge could be comi)elled to entertain 
a criminal complaint against it for using them. There 
is where the court made its great mistake — the mis- 
take of shutting its eyes to the clear, positive, settled 
rules of the law through fear of their leading to hurtful 
consequences to the matter in hand, and, heedless of 
the harm that might thereafter come to the many 
cases, clutching out in the dark after the supposed 
equity of the particular cause. 

Courts have no right to imi)ort into cases merely 
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cognizable at law their fanciful notions of justice and 
policy. If judges may evolve decisions out of their 
variable idiosyncrasies of conscience, setting at defi- 
ance the fundamental rules laid down for their guid- 
ance, then, indeed, should justice be pictured as blind. 
They often do it, however, and the frequency with 
which it is done, more than incompetency, tends to the 
unsettling of the law and to involving it in that dis- 
tressful uncertainty which is the scoff of the rabble and 
the perplexity and lament of its most devoted lovers. 

I contend that the law, administered in accordance 
with the maxims laid down by its great philosophers 
and magistrates, is a science, leading in almost every 
instance to an exact measure of justice between man 
and man, but with every morbid and distempered 
judge treating with contemptuous disregard its plain 
elementary principles and substituting therefor his 
own vague nebulous imaginings of the equity and 
justice of particular cases it has become a wilderness of 
single instances ; no one decision t3rpical of anything 
but itself ; nearly all of them valueless as precedents, 
and each one to be set at defiance in the next recurring 
attack of judicial dyspepsia. I plead, therefore, in the 
summing up of my appeal for the law of the hundred 
cases as against the law of the single case. I plead 
for that law of which I have been but an inefficient 
servant but throughout my life a reverent worshiper — 
the law of Hale and Holt and Mansfield and Kent and 
Story and Parker and Shaw — the law of the venerable 
masters who built for us out of their wisdom the tem- 
ple of justice wherein we profess to render homage. 

One thought more and I shall have done. I have had 
the temerity to criticize a decision of the highest court 
of the state in the very presence of the judges who 
pronounced it. To do so I hold to be not only a right 
personal to myself but a duty to my brethren of the 
bar. This because of the exceeding importance of the 
case. Ordinarily we may be indifferent about the 
determination of the simple, every-day law suit involv- 
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ing nothing of vital concern* A question of mere 
form of procedure, for instance, is, comparatively 
speaking, of minor consequence, and may be decided 
wrong as well as right without serious harm to the 
cause of justice, but the case of which I have spoken 
was one of the highest substantive moment. The 
decision made goes to the innermost soul of the law 
itself. It reaches to the heart and vitals of judicial 
administration and challenges the courts in the very 
design of their creation, hence I am justified in my 
exceptions to it. This association of lawyers has no 
excuse for its existence if it dare not on the occasions 
of its meetings claim and exercise a censorship over 
the administration of justice as undertaken by the 
courts. Here is gathered a body representative at 
least of a learning I dare to say is superior to that of 
the judges themselves. This place of convocation is 
our court. The law which we are asked to help 
administer is our law. The controversies in which we 
participate are our law suits, and the parties to be 
affected are our clients, and when a court asks us to 
accept as our guide and rule of action a pronouncement 
that a judge to whom we have addressed a petition in 
behalf of a complaining party may be restrained by 
another judge from taking cognizance of the case, and 
that the jurisdiction to do so may be found in the mere 
naked power to do it, I hold it to be not only our right 
but our duty to say, without any sycophantic affecta- 
tion of deference, but bravely and to their faces: 
**Your honors, that is not the law.*' 
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FEDERAL CONTROL OF LIFE 
INSURANCE. 

GEORGE J. BENSON, ELDORADO. 



[The most meritoriona of the papers of the Senior class of the State 
University Law School, in contest for this honor.] 

The increase of Federal activity and authority over 
the authority of the States, which is alarming all close 
students of state-craft, is caused chiefly by a seeming 
inability on the part of the States to cope with the 
problems and situations presented them by a highly 
organized people. And we may concede that the peo- 
ple will continue to press their demand for better State 
regulation of the numerous corporations, societies and 
other vast business concerns, and should the States 
fail, they must from necessity, yield to a higher 
authority. Indeed it may be said at the present that 
this demand is made because of mismanagement or no 
management at all on the part of the different states. 

This agitation, extending over the past forty or fifty 
years and now at its height, must speedily culminate 
in some positive and final action if public interests are 
to be served. The congress now in session will have 
but few matters of graver public interest to consider 
than the Federal regulation and control of insurance. 
No interest comes nearer to the life of our people and 
no interest demands a more conservative remedial 
policy on the part of our government. 

It has been estimated that the sum of all policies 
held by persons in the United States, exclusive of 
fraternal beneficiary associations and local mutual fire 
insurance companies, amounts to $50,000,000,000, 
that this insurance costs as much as $1,000,000,000 
annually, that about 20,000,000 persons carry insur- 
ance and received from the various companies in 1904 
the sum of $800,000,000. 
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A glance at the resources and magnitude of results 
helps only to emphasize the fact that insurance has 
become indispensable; a necessity. If we measure 
insurance by its importance as a safe-guard of the 
home, no interest is more preeminently entitled to a 
careful and vigilant consideration. If we defer vigor- 
ous action longer, the insurance companies will control 
our whole financial world. Indeed they are now the 
greatest single money power. Not only are they 
I)owerful factors in our financial world but they are 
equally jwwerful in our jiolitical world ; and the two, 
money and politics, they have combined producing 
powerful ''machines" whose abuses of power and 
opportunities we are but learning. Late disclosures 
show that high finance has kept close fellowship with 
low politics. 

We cannot blind ourselves to the disclosures made 
by the New York state legislative committee nor can 
we dull our sense of honor and square dealing by over- 
looking them ; for our faith in life insurance, the great 
institution that it is, has been sorely tried; our confi- 
dence in high finance has been disturbed, and our 
honor and respect for the men, who it seems have con- 
trolled both, is entirely lost. The volume and magni- 
tude of this popular demand for an explanation of the 
inner mechanism of these ''machines" and syndicates; 
this demand for investigation and regulation, precludes 
any idea of its untimeliness or that it is unfounded 
and unjust. 

That there are existing ills the public is convinced, 
and i>olicy holders, legislators and public officials are 
demanding a thorough and efficient investigation that 
must in a measure compensate for its tardiness. 
Further, they are demanding a remedy for these ills ; 
something that we must admit is not easy to prescribe. 
Undoubtedly the tendency of today is strongly toward 
Federal regulation and control but before we adopt such 
a plan we must inquire of its legality, if insurance is 
properly a subject of Federal supervision ; we must 
consent to the authority of the States being taken from 
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them, and we should to a reasonable certainty ascer- 
tain and satisfy ourselves with the possibilities of 
Federal control. 

Before determining if any given subject is capable 
of Federal regulation we must determine; first, the 
authority of the Federal Government and second, the 
nature and qualities of the given subject. To ascer- 
tain this authority we must look alone, to the Consti- 
tution of the United States and for the application and 
interpretation of the Constitution we must look to the 
decisions of the courts. 

That part of the Constitution that is relied upon to 
give Congress authority to control insurance is Article 
I, section 8, paragraph 3, — 

**That Congress shall have power to regulate com- 
merce with the foreign nations^ and among the 
several states, and with the Indian tribes.'' 

Therefore the validity of Federal control can only be 
sustained as a regulation of commerce ''among the 
several states" and the question becomes — Does com- 
merce embrace insurance? 

The leading case under the commerce clause of the 
Constitution is Gibbons vs. Ogden, 9 Wheat, 1. 
Chief Justice Marshall at that time said : 

**The subject to be regulated is commerce; and 
our Constitution, being, as it was aptly said at the 
bar, one of enumeration, and not of definition, to 
ascertain the extent of the power it becomes neces- 
sary to settle the meaning of the word." 

Black's Dictionary defines commerce as, 

"The various agreements which have for their 
object to facilitate the exchange of the products of 
the earth or the industries of man, with an attempt to 
realize a profit; a general term including specific 
contracts of sale and exchange." 
Mr. Justice Field, in Glouchester Ferry Co. vs. 
Pennsylvania, said:. 

"Commerce among States consists of intercourse 
and traffic between their citizens, and includes the 
transportation of persons and property and the navi- 
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gation of public waters for that purpose, as well as 
the purchase, sale and exchange of commodities." 

In Brown vs. Maryland, 12 Wheat, 419, 446, 
Chief Justice Marshall, speaking for the court, said : 

**Commerce is intercourse; one of its most ordinary 
ingredients is traffic." 

In the case, In re Christian cited in Swift vs. Stut- 
phin, 39 Fed. Rep. 637, the court said: 

**The word 'commerce' as used in the clause, 
whether *with foreign nations/ 'among the several 
States', or 'with the Indian tribes/ embraces all trans- 
portation, purchase, sale, and exchange of all such 
commodities as are transported, bought, and sold by 
the usages of the commercial world." 

We might quote a score or more definitions of * 'com- 
merce among the several states" but enough have been 
given to show that there is a conflict of opinion, or 
rather, that some courts and jurists favor a liberal con- 
struction or interpretation, while others are opposed to 
such a course. Those of liberal views assert that 
'* commerce'* means intercourse in its broadest sense, 
that transportation is commerce and that neither the 
method of transportation nor the subject of transporta- 
tion is important ; while those holding restricted views 
challenge the definition that * 'commerce'' is inter- 
course of any kind and contend with much reason and 
learning that the subject matter or thing is of vital 
importance. 

The subject to which this power of the Congress to 
regulate, is next applied to commerce, ''among the 
several States" and in this as in the matter of "com- 
merce" it is well to quote from judicial decisions. 
The opinions of the jurists must again guide us. In 
Gibbons vs. Ogden, supra,Chief Justice Marshall said : 

"The word 'among' means intermingled with. A 
thing which is among others is intermingled with 
them. Commerce among the states cannot stop at 
the external boundary line of each State, but may be 
introduced into the interior." 

Mr. Justice Harlan in the Lottery Case, 188 U. S» 
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321, made the quotation given above a part of his 
decision and, as far as we are able to ascertain from 
the judicial decisions brought to our notice, such an 
interpretation meets with unanimous favor. 

We have yet to determine the nature of our subject 
matter — insurance. Perhaps no vital point in the 
determination of the question here discussed depends 
upon any certain definition or enumeration of the 
essentials of insurance, but a definition at this place in 
the discussion will certainly not be amiss. 

Vance says : 

'^Insurance is a conditional contract, whereby one 
party undertakes to indemnify another against loss, 
damage, or liability arising from some specified but 
contingent event." 

The references heretofore given, to prior adjudica- 
tions, could be extended without limit were it neces- 
sary to do so, but the cases cited are, however, 
sufficient to indicate the grounds upon which we must 
reach our decision. From two almost opi>osing lines 
of decisions, we must upon principle, decide, What is 
commerce? And we must, it seems, satisfy ourselves 
with an unbroken line of decisions interpreting, 
'* among the several states.'' This brings us to the 
inquiry — Is there any solid foundation upon which the 
exponents of Federal control of life insurance may base 
their contention? 

Since the case of Paul vs. Virginia, 8 Wall, 168, 
but few cases involving the question of insurance, as a 
subject of interstate commerce, have been decided 
without making mention of the principles therein laid 
down. It is also worthy of notice that those principles 
are today the law of the land and to our knowledge in 
no instance have they been doubted. It was there 
decided that insurance contracts were not articles of 
commerce in any proper meaning of the word. 

"An insurance policy purports to create contrac- 
tual relations and to furnish the means of enforcing a 
contract right." 
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A contract of insurance is contingent in its nature 
and dependent ui>on chance and uncertain events. 

The Supreme Court of the United States has never | 

been called upon to consider the validity of a Federal ' 

act regulating insurance; but we believe its prior 
decisions sufficiently indicate what their decisions 
would be, though it is sometimes disputed. We can- 
not see but that the question must remain as before, 
Does commerce embrace insurance? To make clear 
the principles ujwn which Paul vs. Virginia, supra, 
was decided, we can do no better than to quote from 
the opinion of Mr. Justice Field. He said, in speak- 
ing for the court : 

**The defect of the argument lies in the character 
of their business. Issuing a policy of insurance is 
not a transaction of commerce. The policies are 
simple contracts of indemnity against loss by fire, en- 
tered into between the corporations and the assured, 
for a consideration paid by the latter. These con- 
tracts are not articles of commerce in any proper 
meaning of the word. They are not subjects of 
trade and barter offered in the market as something 
having an existence and value independent of the 
parties to them. They are not commodities to be 
shipped or forwarded from one state to another, and 
there to be put up for sale. They are like other per- 
sonal contracts between parties which are completed 
by their signature and the transfer of the considera- 
tion. Such contracts are not interstate transactions, 
though the parties may be domiciled in different 
states. The policies do not take effect — are not 
executed contracts — until delivered by the agent in 
Virginia. They do not constitute a part of the com- 
merce between the States any more than a contract 
for the purchase and sale of goods in Virginia by a 
citizen of New York whilst in Virginia would consti- 
tute a portion of such commerce.'' 

It will be observed that the court says : 

"The defect of their argument lies in the character 
of their business," | 

compelling us to admit that this, the leading case that 
it is, was decided only after a due consideration of the 
subject matter, and whether it was or was not an arti- 
cle of commerce. 
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It has been suggested that ^'commerce*' means 
intercourse in the broadest sense of that term, and 
includes all forms of transportation or commerce 
among the people of the States, Gibbons vs. Ogden 
is cited in support of such a contention, but what was 
ruled in that case was, not that commerce is the equiv- 
alent or synonym of intercourse, but that commerce is 
synonymous with '^commercisJ intercourse," which 
no one could dispute. 

The quotation from Paul vs. Virginia was approved 
of in Hooper vs. California, 155 U. S. 648, and it was 
further said : 

"If the power to regulate insterstate commerce 
applied to all the incidents to which said commerce 
might give rise and to all contracts which might be 
made in the course of its transaction, that power 
would embrace the entire sphere of mercantile ac- 
tivity in any way connected with trade between the 
states; and would exclude state control over many 
contracts purely domestic in their nature. The busi- 
ness of insurance is not commerce." 

If insurance is not an article of commerce we fail to 
see how it may become so by a determination of Con- 
gress. Such determination cannot be so conclusive as 
to exclude judicial inquiry. In Bowman vs. Railway 
Co., 125 U. S. 465, Mr. Justice Field said: 

•*What is an article of commerce is determined by 
the usages of the commercial world, and does not 
depend upon the declarations of any State.'' 

Chief Justice Fuller said : 

**It cannot be successfully contended that either 
Congress or the States can, by their own legislation, 
enlarge their powers, and the question of the extent 
and limit of the powers of either is a judicial question 
under the fundamental law." 

In determining whether or not oleomargarine was an 
article of commerce, the court in SchoUenberger vs. 
Pennsylvania, 171 U. S. 1, said: 

"We must determine the subject with reference 
to those facts which are so well and universally 
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known that courts will take notice of them without 
particular proof being adduced in regard to them, 
and also by reference to those dealings of the com- 
mercial world which are of like notoriety." 

At the time of the adoption of the Constitution the 
business of insurance was of minor importance and it 
will hardly be contended that the courts would have, 
at that time, considered it an article of interstate com- 
merce ; as is shown by decisions rendered since it has 
become a matter of national concern. Some courts are 
prone to hold that the powers granted in the Constitu- 
tion to the Federal Government, grow and keep pace 
with the progress of the times and that it is not a 
question of a given subject matter bringing itself under 
the Constitutional powers, but have the given powers 
grown so as to cover a given subject-matter. We 
think this a wrong view. The Federal Government 
might easily use powers never intended for them and 
the States would be both voiceless and powerless to 
defend themselves. 

Chief Justice Waite, in Pensacola Telegraph Co. vs. 
Western Union Telegraph Co., 96 U. S. 1, said: 
"The powers thus granted are not confined to the 
instrumentalities of commerce, or the postal service 
known or in use when the Constitution was adopted, 
but they keep pace with the progress of the country 
and adapt themselves to the new developments of 
time and circumstances." 

There are authorities sustaining the contention that 
such an interpretation is too broad. If it has been 
possible for the word * 'commerce" to acquire, as they 
contend it has, a new and broader meaning can we not 
imagine a like change, in the next hundred years or 
more, in the words ' 'foreign nations" as used in the 
same section? If from out of our dealings and inter- 
course with Canada, Central and South America the 
words ''foreign nations" would universally mean only 
nations across the water, could we expect to see Con- 
gress give up any of the powers she now has to deal 
with Canada and the Americas as "foreign nations?" 
It is but an example of growth and is both a probable 
and possible result. 
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In view of the wording of the Constitution, and the 
interpretation that we feel would have been given it at 
the time of its adoption ; enforced by an unbroken line 
of judicial decisions, with valuable suggestions found 
therein, it is difficult to see how Congress, because of 
views of present interest can find it a part of her duty 
to acquire new powers by declaring authority over 
insurance under the commerce clause. It will not do 
to say that state laws have been found to be ineffective 
for the control of life insurance companies and there- 
fore Congress should interfere. 

^*To what purpose is that limitation committed to 

writing, if these limits may, at any time be passed by 

those intended to be restrained?" 

asked Marshall in Marbury vs. Madison, 1 Cranch, 
137, 176. In McCulloch vs. Maryland, 4 Wheat, 316, 
423, the same great magistrate said : 

"Should Congress, under the pretext of executing 
its powers, pass laws for the accomplishment of 
objects not entrusted to the Government; it would 
become the painful duty of this tribunal, should a 
case requiring such a decision come before it, to say 
that such an act was not the law of the land." 

For the sake of further discussion let us grant that 
insurance may properly be regulated by the Federal 
Government. It must be admitted that the efiforts 
made by the States, toward the control of insurance 
companies, has been surprisingly weak and the results 
worthy of but condemnation ; but we cannot believe 
that the States are unable to control institutions of 
their own creation. A concerted effort is needed — 
nothing more. Many advantages of Federal control 
are urged, all perhaps with no little merit. Chief 
among them are an increase in security and a stamping 
out of those companies that are fraudulent and unre- 
liable. But if all this be true, who of us will deny 
that the same is possible under State supervision. 
Regulation and taxation by nearly fifty different states 
and territories and the exposure to black-mail and low 
politics may be a trifle burdensome but as long as the 
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companies continue to spend from 35 to 40 per cent of 
their premium income in expense which the people 
know is reckless and wasteful, they will give but little 
thought to the idea that Federal control means cheaper 
insurance. As long as the insurance representatives 
fill the legislative * lobbies'' with their money and 
* 'tools" they can hardly demand sympathy of the 
policy holders. The people will remedy the evil by 
striking deeper ; they will strike the corrupt legislators 
and the negligent insurance commissioners. Let us 
keep in mind that life insurance is not on trial but that 
life insurance management is. 

The war was carried on that the Union might be 
preserved ; but, unless the independence of the States 
within their sphere be also preserved, the Union is 
valueless. A blow directed at the States strikes our 
Union with equal force. The general Government 
had its origin in a demand for singleness and uniform- 
ity of commercial regulations, a common currency, 
one postal system, that the citizens of one State might 
find in every other State the blessings of equality and 
that in our intercourse with other nations we might 
deal as one nation. 

The enforcement of private rights of persons and 
proi)erty and the regulation of domestic affairs was left 
chiefly with the States ; and there it must remain if a 
government of States, presenting all variety of climate 
and soil, conflicting business interests and a nameless 
variety of pursuits ; is to exist in peace. As long as 
our general Government confines itself to its natural 
powers ; as long as it is content with its great though 
limited sphere, and the States are allowed to control 
their domestic affairs, there can be no opportunity for 
public concern or disturbance. Should the Federal 
Government attempt to regulate insurance companies 
it must do so after departing from long established 
doctrines, founded upon principles the enforcement of 
which is of vital imi)ortance and whose non-observance 
would be most dangerous to the harmonies of our 
national and state governments. 
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HOW CASES ARE CONSIDERED IN THE 
SUPREME COURT, 

C. B. GRAVES, EMPORIA. 



One of the early ambitions of the average lawyer, is 
to represent the plaintiff in error in the Supreme 
Court and reverse the court below. When this ambi- 
tion is realized, and the presentation of cases in the 
court of last resort becomes a material part of his prac- 
tice, he often discovers that the court differs with him 
in a larger proportion of cases than he originally 
anticipated. 

He is often disappointed, and sometimes disgusted 
with this, to him, manifest miscarriage of justice. 

At times when in a reminiscent mood, he will recall 
the months of careful study, given to some important 
case ; the exhaustive examination of cases made in his 
own, and the state library; the clear presentation of 
the legal questions involved, and the elaborate citation 
of decisions in support thereof, given in his printed 
brief ; the oral argument in which he, as fully as the 
limited time given would permit, re-stated and empha- 
sized the most important phases of the controversy ; 
that after the final submission of the case to the court, 
upon a review of his work, he was not only unable to 
discover that any material omission had been made, 
but on the contrary, found ample reason to congratu- 
late himself with the belief, that every objection made 
to his contention, had been successfully met and 
answered, and nothing appeared to mar his sanguine 
expectations of success ; and yet, after all this labor, 
the court was not convinced. 

In the course of time, these unpleasant reflections 
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recur so often, that an adequate reason for such unsat- 
isfactory results becomes a subject of anxious inquiry. 
I have mingled to some extent with the Bar of the 
Supreme Court of Kansas, for more than thirty years, 
and have heard many expressions of opinion upon this 
subject. In fact, have delivered some myself. Sev- 
eral years ago, when the court was overwhelmed with 
unfinished business and means for relief were being 
discussed, an eminent member of the Bar, stated that 
in his opinion the chief reason for the crowded condi- 
tion of the docket was a lack of industry on the part of 
the judges, and in proof of the statement cited the 
small number of opinions filed annually. Afterwards, 
this lawyer became a member of the court, but the 
record fails to show, that he improved in this respect 
upon his predecessors. He has since admitted that 
the work of a justice of the Supreme Court is far 
greater than he had before supposed. 

This illustrates how easy it is to have erroneous 
opinions upon matters with which we are not familiar. 
As a general rule lawyers are fair and conservative 
censors of public officials and especially of courts. 
They are quick to resent any unmerited imputation 
against the judiciary. They will not attribute any 
want of integrity, judicial fairness or legal ability to a 
court until they feel compelled to do so. 

If any criticism is made of cases decided, the favor- 
ite expression has been **the case was not well consid- 
ered." This want of due consideration is variously 
accounted for. Undue haste, on account of insufficient 
time to fully examine all the cases submitted ; insuffi- 
cient opportunity for each justice to examine the one 
record provided, and other similar reasons all, however, 
amounting to the proposition that in the eflfort to 
accomplish more work than can be well done, some 
cases do not receive that careful and searching examin- 
ation which the importance of the questions involved 
demand. In these days of strenuous activity and 
rapid movement, this complaint prevails to some 
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extent, concerning most courts. Every lawyer feels 
concerned in having his views fairly considered, and 
the knowledge that they have been examined, materi- 
ally detracts from the disappointment in having them 
overruled. 

How cases are considered, and decisions reached has 
always been a matter of interest to the practicing law- 
yer. When I recently became a member of the 
Supreme Court, and had been formally initiated into 
the processes by which cases are there decided, opin- 
ions formulated and petitions for re-hearing denied, I 
was very much impressed with the manner in which 
the business of the court is transacted, and stated to 
some of my former co-complainants, that we had been 
mistakan in some of our criticisms of the court, and 
explained wherein. 

When it became known that I had been designated 
to prepare a paper for this occasion upon a theme of 
my own selection, I was requested by members of the 
Bar, to adopt as the subject of my address: '*How 
Cases are Considered in the Supreme Court,*' and 
assuming that the interest manifested in this question 
by the lawyers with whom I had spoken, was enter- 
tained by enough attorneys to make the theme accept- 
able, I adopted the suggestion. 

Some lawyers have regarded this inquiry as one 
which encroached upon judicial privacy, and from 
motives of professional propriety have refrained from 
intruding thereon. The court, however, has not 
regarded the matter in that light, but has been free to 
explain the subject to whoever made inquiry. There 
are certain things, which for obvious reasons should 
not be made public, and are guarded with the utmost 
care. The Justice to whom a case has been assigned, 
the conclusion which has been reached, before the final 
filing of the opinion, are among the matters not 
divulged. Instances might be cited where cases have 
been decided unanimously and before the opinion was 
finally handed down one or more of the Justices, upon 
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further consideration, and at the last moment dis- 
sented. The situation might easily arise, where a 
case has been decided by a bare majority, that a 
change of one of the majority would require the prep- 
aration of another opinion. It is obvious, therefore, 
that there can be no decision until the opinion has been 
finally agreed upon and filed. Aside from these mani- 
festly necessary precautions, the court has no secrets. 

To make an intelligible statement of this subject it 
will be necessary to mention some facts familiar to all 
members of the Bar. 

The cases now being filed in the Supreme Court 
aggregate 455 annually, being about thirty-eight each 
month. The court sits for the hearing of causes ten 
months each year. It is necessary, therefore, for it to 
finally dispose of an average of 45 cases per month in 
order to prevent an accumulation of business beyond 
what is filed during the year. As some cases are con- 
tinued each month, it is necessary to place more than 
the average number to be disposed of, on each docket, 
to insure the final disposition of the necessary number. 
To accomplish this end there has been an average of 
sixty cases assigned each month. During the year 
1905, forty-five more cases were disposed of than the 
number filed. 

The monthly dockets are made up by the clerk and 
distributed to the attorneys of record, sixty days in 
advance of the hearing, to inform them of the assign- 
ment, and to enable them to prepare and serve briefs 
as provided by the rules of court. The last case 
assigned on the March docket, 1906, was filed July 26, 

1905. The number remaining unassigned January 1, 

1906, was 389; at that time 120 cases had been 
assigned on the February and March dockets; this 
shows that enough cases are now on file, undisposed of, 
to furnish the ordinary assignments for eight and one- 
half months. 

Just how soon after a case is filed it is desirable to 
have it called for hearing, is a question upon which 
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there is room for a di£Ference of opinion. So far as I 
have been able to learn, most attorneys think six 
months early enough ; on account of business in other 
courts, they need at least, that much time to satisfac- 
torily prepare and present their cases in the Supreme 
Court. The number of cases now being continued by 
stipulation of the parties, bears out this conclusion. 
More than thirty per cent of the cases for the past two 
months have been so postponed. These wholesale 
continuances tend to increase the future work of the 
court, and it may be necessary to place a limit thereon. 
Only one record of a case is provided. It is impossible 
for all of the Justices to read this record. It is neces- 
sary, therefore, to provide some way, whereby each 
Justice may ascertain what the questions are which 
have to be decided. To meet this necessity, with as 
little trouble and expense to the litigants as possible, 
the court adopted a rule, known as rule ten, which is 
as follows : 

''Rule No. 10. Contents. The brief for plaintiflF 
in error or appellant shall be printed, and shall con- 
tain: (1) A full statement of the essential facts of 
the case ; (2) a specification of the errors complained 
of, separately set forth and numbered ; (3) the argu- 
ment and authorities in support of each point relied on, 
in the same order, with pertinent references to the 
pages of the record. When the error alleged relates to 
the admission or rejection of evidence, the brief shall 
quote the full substance of the evidence admitted or 
rejected. When the error alleged relates to instruc- 
tions given or refused by the court or to a ruling on 
the sufficiency of the petition or other pleading, or of 
an affidavit or the construction or effect of a contract 
or any document, order, entry, or paper, the instruc- 
tions given or refused, the pleading, contract, ducu- 
ment, order, entry or paper shall be set out in full. 
The brief of the appellee or defendant in error shall 
also be printed, and contain : (1) Any points made 
challenging the sufficiency of the record, or the plain- 
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tiflf in error* s right to be heard ; (2) a full statement 
of any additional facts shown by the record and deemed 
essential, with pertinent references to the pages 
thereof; (3) citations of authorities and discussion of 
alleged errors, in the same order as in plaintiff in 
error^s brief.'* 

If the importance of this rule was fully appreciated, 
it would be more generally followed- In many cases 
the principal controversy arises over the construction 
of a paper, the propriety of an instruction, or the 
admissibility of evidence. No Justice can consider 
such an objection satisfactorily without seeing and 
reading with care, the paper, instruction or evidence. 
This is impractical, where there is but one record. A 
compliance with this rule places the whole question 
clearly before each Justice. 

The Constitution, by conferring upon the member 
of the court longest in service, the position of Chief 
Justice, and by providing for the selection of the pre- 
siding Justice of a division of the court, when so 
sitting, in the same manner, established a rule of 
seniority, which has been recognized and followed in 
the official transactions of the court. The chambers of 
the Justices are arranged in this order. When the 
cases for any month have been submitted the Chief 
Justice assigns them, alternately, beginning with the 
first case on the docket, and with the next Justice after 
the one who received the last case at the former assign- 
ment, and continues in that manner until the docket is 
exhausted. In this way the cases are distributed with- 
out favor or design ; neither the Chief Justice nor any 
of the Associate Justices can know in advance, the 
cases which he will receive. Bach Justice is expected 
to prepare opinions in cases assigned to him, and he 
receives the record of such cases from the clerk upon 
the order of assignment made by the Chief Justice. 

Upon the next Wednesday after the close of the pre- 
sentation of cases, the Justices meet in the chamber 
of the junior member to consult concerning and decide 
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the cases which have been assigned to him. He is 
expected to have examined the briefs and record in 
each case, and to be able to state fnlly the legal ques- 
tions involved in the controversy. The other Justices 
are expected to have examined the briefs, and to be 
familiar with the case as disclosed thereby. If the 
statement made by the Justice who has examined the 
record is in every way the same as shown by the briefs, 
it is assumed to be correct, and the questions are then 
discussed and decided. The Justice in whose chamber 
the consultation is held, presides during the delibera- 
tions. After a case has been satisfactorily discussed 
the chairman calls the roll, beginning with the young- 
est member other than himself, and each in turn 
announces his judgment as to the decision, the chair- 
man voting last. 

If for any reason the Justice is not prepared to pre- 
sent all of his cases, the consultation is deferred to suit 
his convenience. When the work is completed, the 
chambers of the next Justice in order of seniority is 
visited, ending with the Chief Justice. When a case 
is decided, if it is in any way peculiar, the general 
manner of dealing with the opinion is sometimes 
decided, but as a rule, each Justice states the decision 
made in his own way, both in syllabus and opinion. 

When any Justice has completed an opinion he 
hands it to the Justice next below him in seniority, 
except in the case of the youngest member, who com- 
pletes the circle by delivering it to the Chief Justice, 
and in this way the opinion returns to the writer. To 
the opinion is attached a blank slip, upon which each 
Justice signs his name as evidence that it has passed 
through his hands. He is supposed to carefully read 
the syllabus and opinion, and note on the paper 
attached any criticism or suggestion of change deemed 
proper. When the opinion returns to the writer he is 
able to see what each of the other Justices think of it. 
If the notations meet with his approval, he makes the 
amendments accordingly, if not, he calls the matter to 
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the attention of the court, when it meets to finally 
approve and file the decisions and the controversy is 
there settled, unless for want of time the matter is 
postponed for further consideration. 

On Saturday after the presentation of cases for that 
month has been completed, the Justices meet in the 
Chambers of the Chief Justice, each bringing his 
opinions for final disposition. Beginning with the 
junior Justice, each member announces his cases by 
title and number, stating the result. It is then handed 
to the Justice next in seniority to the Chief Justice, 
and if it appears to have been examined by all the 
Justices, and no objections are made it is handed to 
the Chief Justice, and then for the first time becomes 
the final decision of the court. 

As a rule, the Justice who prepares an opinion 
examines the record and briefs and discusses the ques- 
tions upon which the decision rests, and then briefly 
mentions such other points discussed by counsel, as 
the case seems to require, and time will permit. In 
the treatment of questions not really necessary to the 
decision, care is taken to avoid the statement of dictum 
which may cause future embarrassment. On account 
of these limitations, it is impractical to cover all the 
questions raised in some cases. Counsel who present 
from fifteen to fifty assignments of error, cannot expect 
all of them to be separately mentioned and discussed 
in an opinion. 

After the opinion is prepared, the syllabus is formu- 
lated, and is supposed to contain a statement of each 
legal proposition decided in the opinion. 

If no legal proposition has been decided, but the dis- 
cussion has been confined to questions of fact, no sylla- 
bus ^is necessary, and the decision is designated per 
curiam. In the published syllabi it sometimes 
appears that one Justice has decided more cases than 
another, but if the per curiam opinions are distributed 
among the Justices so that an equal number of cases is 
given to each, the true situation will appear. 
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Consultation begins with the Junior member, because 
it is assumed that on account of his inexperience, a 
longer time should be given to him in which to pre- 
pare his opinions. He is called upon to vote first in 
the decision of cases in compliance with a rule so old 
that the reason of it is forgotten, my first impression 
was that it was because the older and more experienced 
Justices are assumed to be less liable in doubtful and 
difficult cases to accept the conclusion of their associ- 
ates when not themselves fully satisfied. 

The chairman votes last, because that practice is in 
harmony with parliamentary usage. Possibly, also, to 
avoid any suspicion that the fact that the chairman has 
examined the record in the case will to any extent 
influence or give color to the final decision. 

Cases are known by number and not by title. A 
Justice is often unable to recognize a case by the name 
of the parties, he remembers it by the questions 
involved. 

If upon consultation, a case appears to depend upon 
questions which are doubtful, and have not been fully 
discussed by counsel, a re-argument is sometimes 
requested upon such questions. 

When petitions for re-hearing are filed if but one 
copy is furnished, it will be given to the Justice who 
wrote the opinion, if enough copies are filed one is 
furnished to each Justice. 

At a time appointed by the Chief Justice, the Judges 
meet in his chambers for the purpose of considering 
these petitions. Each Justice is called upon to present 
the petitions which relate to the opinions prepared by 
him. It is his duty to state the grounds of the peti- 
tion, and the points in the opinion, and whether an 
examination of the record bears out the complaint or 
not. Each and every ground of the petition is taken 
up and considered and then it is allowed, modified or 
denied as the case may require. Some of these peti- 
tions convey the impression that counsel think that 
because some of the arguments made by him are not 
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specifically mentioned in the opinion that the omission 
muist be due to the fact that they have been overlooked 
or ignored, and therefore, the case as a whole has not 
been fairly considered. This apparent omission 
appears in many cases, but for an entirely different 
reason. As before stated, in many cases, time will not 
permit specific mention of every question discussed 
and whatever might be said concerning some of them 
would be mere dictum, which it is well to avoid. 

On the whole, my short experience in this business 
has convinced me that cases are as carefully and fully 
considered as the volume of business and time will 
permit. 

When it is considered that one week in the month is 
consumed in hearing oral arguments. That six hours 
a day for from a week to ten days, is devoted to con- 
sultation, in which time forty to fifty cases are dis- 
cussed and decided ; that petitions for re-hearing are 
examined and passed upon, incidental motions and 
orders made; and that during the remainder of the 
month, opinions must be prepared in the cases decided, 
it will be seen that idleness cannot fairly be imputed 
to the Justices of this court. 

In this connection, I will take the liberty to make a 
few suggestions concerning the manner in which cases 
are presented, as this is an important part of the sub- 
ject of this paper. The short time given for oral argu- 
ment makes it impossible for a lawyer to satisfactorily 
argue his case. The most he can do is to state it. If 
this is well done, the court is materially aided thereby. 
Of course every case has its peculiarities ; no rule can 
be formulated, which will be equally applicable to all 
cases, but a rule might be stated which would apply to 
a majority of them. Were I to suggest such a rule it 
would be in substance as follows : 

**Do not refer to the facts of the case until the legal 
controversy has been clearly and concisely stated. Do 
not read from anything which the court will see in the 
examination of the case. State the substance of it in a 
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brief, terse manner. ' * Sharp, clear points is what helps 
the court, no elaboration of either law or fact can be 
carried in the mind. If you feel that it may be hazard- 
ous to trust the court to work out the details console 
yourself with the reflection that it is better to do that 
than worse. 

Dry facts, with no place to put them, are unintelli- 
gible. If you have a legal proposition in mind, facts 
applicable thereto can be disposed of to some purpose, 
courts never sleep when being addressed by one who is 
able to make himself understood. Thirty minutes 
seems like a very short time in which to argue an 
important cause, but when it is remembered that the 
only object in making the argument is to assist the 
court in seeing and understanding what you contend 
for, the importance of getting the best effect upon the 
I)ersons addressed becomes apparent. No person, not 
even a Justice of the Supreme Court, can listen con- 
tinuously for a week to arguments upon different 
questions of law and fact and carry the details thereof 
in the mind, for any great time thereafter, and if oral 
arguments were confined to matters not mentioned in 
the printed briefs, they would be of no practical value. 
The real usefulness of an oral argument is to illumin- 
ate and make emphatic the ideas already set forth in 
the more stately sentences of a carefully prepared 
brief. Lawyers who follow the above suggestions find 
ample time to say all that is useful, even in very 
important cases, and often have time to spare. 

If every man who prepares a brief would state each 
of his propositions separately, under a headline, which 
can be readily referred to, and present all that he 
wishes to say concerning such proposition under such 
headline, it would be greatly appreciated by the court, 
and materially assist it in reaching a clear understand- 
ing of the points contended for. This might at times 
lead to a repetition, to some extent, but if so, it is a 
case where the end justifies the means. 

Courts are anxious to discover, discuss and decide. 
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every question presented to them, necessary to a full 
and complete determination of the case presented. 
The failure sometimes made in this respect is as often 
due to the manner in which the case is presented, as to 
a want of care in its consideration. The best results 
can only be reached when counsel give the same care 
in the presentation of a case that they desire the court 
to give in its consideration. 

I have now told you all that I know about how cases 
are considered in the Supreme Court of Kansas; I 
hope to know more in the future. 
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CONSTITUTION. 



Article i. The name of the Association shall be The Bar 
Association of the State of Kansas. 

Art. 2. The object of the Association shall be the eleva- 
tion of the standard of professional learning and integrity, so 
as to inspire the greatest degree of respect for the efforts and 
influence of the bar in the administration of justice, and also 
to cultivate fraternal relations among its members. 

Art. 3. The officers of the Association shall be a President, 
Vice-President, Secretary, Treasurer, and an Executive Coun- 
ciF of five members. 

Art. 4. The President shall preside at all meetings of the 
Association, and shall open each annual meeting of the Asso- 
ciation with an appropriate address. The Vice-President 
shall preside in the absence of the President; and in the 
absence of both, a president pro tem. may be elected by the 
meeting. The Secretary shall keep a record of all the pro- 
ceedings of the Association, and conduct the correspondence 
of the Association. 

Art. 5. The Treasurer shall keep an account of all funds 
of the Association. The Executive Council shall manage the 
affairs of the Association subject to the Constitution and By- 
Laws. 

Art. 6. A quorum for the transaction of business shall be 
twenty members. 

Art. 7. No person shall be admitted to membership of this 
Association who is not a member of the Bar of the iSupreme 
Court, and who has not been engaged in the regular practice 
of the law for one year next preceding his application for 
admission. 

Art. 8. All applications for membership shall be referred 
to the Executive Council, who shall report the same to the 
Association with their recommendation thereon; and no per- 
son shall be admitted to membership except by a two-thirds 
vote of the members present. Each member shall pay an 
admission fee of five dollars, and annual dues of three dollars. 
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Art. 9. The annual meetings of the Association shall be 
held in January of each year, at the Capital, at such time as 
the Executive Council fix. Thirty days notice of the annual 
meeting shall be given by the Secretary. Special meetings 
may be called by the Executive Council, of which meetings 
thirty days notice shall be given to the members by the Sec- 
retary. 
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BY-LAWS. 



Section i. The Executive Council shall, on or before the 
first day of May of each year, designate such a number of 
members, not exceeding six, to prepare and deliver or read at 
the next annual meeting thereafter appropriate addresses or 
papers upon subjects chosen and assigned by the Council to 
each of said members, as may be so selected for such purpose. 

Sec. 2. The order of exercises at each annual meeting shall 
be as follows: 

1. Opening address by the President. 

2. Consideration of applications for membership. 

3. Reports of Secretary and Treasurer. 

4. Report of Executive Council. 

5. Reports of standing committees. 

6. Reports of special committees. 

7. Delivering and reading of addresses and papers. 

8. Miscellaneous business. 

9. Election of officers and delegates to American Bar 

Association. 

Sec. 3. There shall be chosen by ballot, at each annual 
meeting, three members as delegates to American Bar Associ- 
ation for the ensuing year. 

Sec. 4. All addresses delivered and papers read before the 
Association, the copy of which is furnished by the author, 
shall be lodged with the Secretary. The annual address of 
the President, the reports of committees, and all proceedings 
of the annual meeting, shall be printed; but no other address 
delivered or paper read shall be printed except by order of 
the Executive Council. 

Sec. 5. The terms of office of all officers elected at any 
annual meeting shall begin at the adjournment of such annual 
meeting, and end at the adjournment of the next annual meet- 
ing. And in case of any vacancy, the Executive Council shall 
appoint some member to fill the vacancy, who shall hold until 
his successor is elected. 
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Sec. 6. The Treasurer's accounts and reports shall be 
examined annually by the Executive Council before their 
presentation to the Association, and the Executive Council 
shall report the result of such examination of Treasurer's 
report and accounts to the Association at its annual meeting. 

Sec. 7. The Executive Council shall cause to be printed 
such a number of copies of the proceedings of its annual meet- 
ing as it shall deem best, not exceeding one thousand copies, 
and shall distribute the same to members of the Association, 
and to such other persons, or associations, or societies, as they 
may deem prudent; and shall, with the proceedings of each 
annual meeting, print the roll of active and honorary members 
of the Association, and its Constitution and By-laws. 

Sec. 8. Every member of the Association shall pay to the 
Treasurer on or before the first day of May of each year, 
(after the year of his admission), annual dues of three dollars. 
All members who have not paid their annual dues on or before 
May I shall, within thirty days thereafter, be notified of this 
fact by the Treasurer and requested to forthwith comply with 
the requirements of this by-law. 

Sec. 9. The Secretary shall keep a '^general membership 
roll" on which shall appear in alphabetical order the name of 
every member of the Association from its organization, with 
the date of his admission. 

The Secretary shall also keep an "honorary membership 
roll" to be composed of those members who shall be specially 
designated for this honor, by resolution of the Association on 
the formal written recommendation of the Executive Council. 

The Secretary shall also prepare on the first day of March 
in each year, the ''roll of active members" of the Association 
for that year, which shall include only those who have paid to 
the Treasurer their Association dues for the preceding year and 
the new members by whom no dues are payable for that year. 

Sec. 10. The Treasurer shall, twenty days before the first 
day of March in each year, notify all active members in 
arrears for the dues of the preceding year, that the roll of 
active members for the year, to be printed in the Annual 
Report of the Proceedings, will be made up on that date, and 
that their names must be omitted from that published roll of 
active members, unless their delinquent dues have been paid. 

Sec II. Only the active and honorary members of the 
Association shall be entitled to participate in the proceedings 
of the Association, or to a seat at its annual banquet. 

Sec. 12. On the general membership roll opposite each 
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name omitted from the active membership roll, shall be noted 
the reason for such omission — whether death, non-payment of 
dues, or personal request. 

Sec. 13* Any member whose name has been omitted from 
the active membership roll for non-payment of dues, may 
have his name restored to such roll by the payment of the 
year's dues tor which he is in arrears. 

Sec. 14. The standing committees of the Association shall 
consist of the following: 

Judiciary Committee — Five members. 
Committee on Amendment of Laws — Five members. 
Memorial Committee — Three members. 
Committee on Legal Education and University Law 
School — Five members. 
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Published Roll of Members. 



honorart members. 

Hon. David J. Brewer Washington, D. C. 

Hon. Henry Wade Rogers Chicago 

Hon. Seymour D. Thompson* St. Louis 

Hon. John W. Henry* Kansas City, Mo. 

Hon. Nathaniel M. Hubbard* Iowa 

Hon. P. S. Groesoup Chicago 

Hon. Samuel A. Kingman* Topeka 

Hon. Thomas Ewing, Jr New York City 

Hon. L. D. Bailey* Lawrence, Kan. 

Hon. O. H. Dean Kansas City, Mo. 

Hon. James Hagerman St. Louis, Mo. 

Hon. Walter Clark Raleigh, N. C. 

Hon. A. B. Cummins Des Moines, la. 

Hon. D. M. Valentine Topeka, Kan. 

Hon. William C. Hook Leavenworth 

Hon. John 0. Pollock Topeka 

Hon. J. M. Johnson Kansas City, Mo. 

*DeceMed. 

ACTIVE MEMBERS. 

Allen. S. H., Topeka. Brinckerhoff, J. W., Lyons. 

Alh>hm, Clyde, Leota. Brooks, J. E., Sedan. 

Asmey, Chas. I)., Columbus. Brown, Earl, Concordia. 

Atkinson. W. D., Parsons. Brown, J. U., Hutchinson. 

Austin, Ef. A., Topeka. Brown, Milton. Topeka. 

Avers, A. T., Howard. Brown, Paul, Wiomta. 

Burch, C. W., Sahna. 

Banta, D. A., Great Bend. Burch, R. A., Salina. 

Beckslrom, D. R.. Tribune. Burdick, Wm. L., Lawrence. 

Benson, A. W., Ottawa. Bumham, F. T., Beloit. 

Benton, C. E., Ft. Scott. Burris, John T., Olathe. 

Berger, A. L., Kansas City. Bullen, B. T., Belleville. 
Biddle, W. R., Ft. Scott. 

Bird, W. A. S., Topeka. Calderhead, W. A., Marjrsville. 

Bond, Lee, Leavenworth. Case, Nelson, Osweeo. 

Botts, J. T^ Coldwater. Campbell, Altes H., lola. 

Bourassa, Eugene, Maple Hill. Clark, Ansel R^ Sterling. 

Boyer, L. S., Scott City. Clarke, James W^ Great Bend. 

Bowman, C. S., Newton. Clemens^. C, Topeka. 

Bowman, H. C, Newton. Clifford, Benton E., lola. 

Bowman^oah L., Gamett. Clingman, Ord, Lawrence. 

Branine, Ezra, Newton. Clogston, Lew E^ Eureka. 

Branine, C. E., Newton. Clogston, Robt. u.. Eureka. 

Brewster, S. M.. Troy. Cocraing, J. K., Wameeo. 

Brice, Haurry, Cimarron. Coleman, C. C, Clay Center. 
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Conant, B. B^ Topeka. 
Cory, (i. By Fort Scott. 
Costigan, W. J., Ottawa. 
Coy, I>. J., Mankato. 
Grain, John H., Fort Scott. 
Curran, A. J., Pittsburg. 
Cnrran, J. P^ Pittsburg. 
Cowlee, W. H., Topeka. 

Dana, J. W., Kansas City. 
Dasfller, C. F. W^ Leavenworth. 
Davis. Chas. E., Cottonwood Falls. 
Day, L. M., Greensburg. 
Dean, Henry E., Kansas City. 
Dean, J. S^ Marion. 
Dedrick, H. T., Wichita. 
DiUard, W. P., Fort Scott. 
Dillon, H. P., Topeka. 
Dillon, W. T., Belleville. 
Doran, Thomas F., Topeka. 
Doster, Frank, Topeka. 
Donkin, Wni^ Independence. 
Dyer, A. C, Kinsley. 

Elliston, Henry, Atchison. 
Elward, B. A., Hutchinson. 
Emerson. Jabez O., Kansas City. 
Enoch, E. E., Wichita. 
Evans, W. F., St. Louis. 

Fairchild, W. G., Hutchhison. 
Farrelly. H. P., Chanute. 
Ferris, A. L., Dighton. 
Ferry, L. S., Topeka. 
Field, Seward I., Medicine Lodge. 
Finley, Gordon L., Dodge City. 
Finley, James W., Chanute. 
Fischer, E. L., Kansas City. 
Foster, F. H., Topeka. 
Foster, F. H., Parsons. 
Foulks, A. S., Ness Citv. 
Freeborn, A. J^ Washmgton. 
Freeman, Winneld, Kansas City. 
Freeman^. E., Topeka. 
Frith, J. Harvey, Emporia. 
Fuller, Arthur, Pittsburg. 

Galle, P. J., McPherson. 
Ganse, Henry E^ Burlington. 
Gkbrrison, Chas. W., Gamett. 
Garver, T. F., Topeka. 
(Htes, Alvin, Clay Center. 
Gault, C. E., Topeka. 
Gaw, Ralph H^ Topeka. 
Geiger, A. C. T., Oberlin. 
Getty, James F^ Kansas City. 
GiUpatrick, J. H., Leavenworth. 
Glasse, W. B., Parsons. 
Gleed, C. 8., Topeka. 



Gleed, J. W., Topeka. 
Glenn, W. ML Tribune. 
Greenwood, L. H., Topeka. 
Godard, A. A., Topeka. 
Gray, Jas. F., Kirwin. 
Green, J. W., Lawrence. 
Greene, A. L., Newton. 
Grattan, G. F., McPherson. 
Graves, Chas. B., Emporia. 

Ham, W. B^ Stockton. 
, Hamilton, Cflad, Toi>eka. 
Hamilton, J. D. M., Topeka. 
ELamilton, J. H., Columbus. 
Hammers^ Fred K., Wichita. 
Hanson, John F., Lindsborg. 
Harley, Thos., Lawrence. 
Harris, F. M., Ottawa. 
Harvey, A. M., Topeka. 
Hauffhey, J. W., Wellington. 
Hayden, Sidney, Holton. 
Hazen, Wm. B., Topeka. 
Hazen, Z. T., Topeka. 
Heizer. B. C, Osage City. 
Herrick, Harold W., Wellington. 
Herrick, Jas. T., Wellington. 
Hettinger, F. P., Hutchinson. 
Hettineer. James, Hutchinson. 
Hick, R, S^ Westmoreland. 
Higgins, w. E., Lawrence. 
Histed, Clifford, Kansas Citv, Mo. 
Hodgson, Howard J.. Eureka. 
Hoge, Chas. C, Olatne. 
HoK. W. G., E:ansa8 City. 
Hopkins, O. E., Lyons. 
Hopkins, Scott, Morton. 
Hopkins, W. B., Garden City. 
Hooi>er, W. W^ Leavenworth. 
Hoskinson, B. W., Garden City. 
Hotchidss, E. P.^opeka. 
Houston, J. D., Wichita. 
Hudson, B. F^ Atchison. 
Huggins, W. L., Emporia. 
Humphrey, Jas. V., Junction City. 
Humphrevs, T. D., Topeka. 
Hunt, J. L.. Topeka. 
Huron, G. A., Topeka. 
Hutchison, Wm. E., Garden City. 
Hyatt, W. S., Oswego. 

lams, Bezin, Clay Center. 

Jackson, Alfred M., Winfield. 
Jackson, F. S., Eureka. 
Jackson. W. A., Atchison. 
Jenks, W. S., Ottawa. 
Jetmore, A. B., Topeka. 
Johnson, Frank O., McPherson. 
Johnson, J. C, Sterling. 
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Johnston, J. D., Olathe. 
Johnston. W. A^Topeka. 
Jones, Jonn J., Ghanate. 
Jones, HoweL Topeka. 
Jones, O. B., Gove City. 

Kagey, Chas. L., Beloit. 
Keene, A. M., Fort Scott. 
Keith, J. H., GoffeyYille. 
Kenna. E. D^ Chicago. 
Kimball, C. H., Parsons. 
Kimble, Bam, Manhattan. 

Lamb, G. H., Tates Center. 
Laycock, M. F., Topeka. 
Luimer, H. G., Topeka. 
Larimer, J. B., Topeka. 
Lees. E. H., Lyons. 
Lewis, G. A., FhiUiiwbnrg. 
Lloyd, Ira E., Ellsworth. 
LobdeUL Chas. E., Lamed. 
Long, Boss, Topeka. 
LoomiS; K. H., Topeka. 
Love, J. Mack, Arkansas City. 
Low, M. A., Topeka. 

Mm»w, C. a., Topeka. 
Mdloy, A. C., Hutchinson. 
Martin, D. H., Topeka. 
Martin, H. S., Marion. 
Martin, John E., Eskridge. 
Mason, H. F., Topeka. 
Mayse, Bobt. G., Ashkmd. 
MiUer, Geo. Lynn, (harden City. 
MiUer, O. L., Kansas City. 
Milliken, John D., MoFherson. 
MUton.B.F., Wichita. 
Mitchell, Alex G., Lawrence. 
Moore, J. McCabe, Kansas GUy. 
Monroe, Lee, Topeka. 
Moreland, J. IL. Eskridge. 
Morris, B. E.^Bjuisas (My. 
Molvane, D. w., Topeka. 

McAnany, Ed. A., Kansas City. 
McCarty, w. T., Emporia. 
McClintock, W. S., Topeka. 
McCormick, J. W., LaOrosse. 
McDermott, J. A., Whifield. 
McFarland, E. A., Lincohi. 
McFarland, J. D., Topeka. 

NeUis, Lnther M.. Topeka. 
Koftzger, T. A., Anthony. 
Noble, J. P., Atwood. 
Nold, S. P., Seneca. 

Osbom, Edward D.. Toi>eka. 
Osbom, O. 0., Stockton. 



Osmond, Wm. Great Bend. 
Overmyer, David, Topeka. 
Overmyer, €^eo. E., Topeka. 

Page, H. Ward, Topeka. 
Palmer, D. E., Topeka. 
Parker, J. W., Olathe. 
Perkins, Lather, Coffeyville. 
Perkins. L. H., Lawrenoe. 
Perry, A., Troy. 
Pestana, H. L^ BosselL 
Pickering, I. 0., Olathe. 
Pleasant. John M., Lyndon. 
Porter, Silas, Kansas City. 
Porter, S. M., Ganey. 
Poetlethwaite, J. C, Jewell City. 
Postlethwaite, Bobt. C, JewenCity. 
Pringle, J. T., Borlingame. 

Sainton, A. B., Topeka. 
aintOD, B. S., Topeka. 

Bathbone, Dayid.Hays. 
Boeder. Jas. H., Hays. 
Bees, B. B., Minneapolis. 
Bitchie. David, Sahna. 
Bichaidson. F. L^ Winfleld. 
Boark, Michael E., Janotion City. 
Boark. W. S., Janotion Ciiy. 
BobercBon, Fred, Atwood. 
Bochester, B. P., Scott Ckby. 
Boney, T. P.^Washington. 
Bossington, W. H., Topeka. 
Bappenthal J. C, Bnssell. 
BasselL F. Yemon, Great Bend. 
Byan, Thos., Washington, D. C. 
Byan, W. H., Girard. 

Sapp. W. F^ Galena. 
Scanorett, H. A^ Topeka. 
Schoch. W. F., Topeka. 
Scott, Alfred A., Topeka. 
Scott, Wm. S., Janotion City. 
Sellars, W. J.. Scranton. 
Sheldon, lisne S^ Lawrence. 
Sheldon. W. H., niola. 
Shinn, B. F., Chanate. 
Shippey, J. A. B., Doaglass. 
Shakers, Chas. D., Sedan. 
Simmons, Jno. S., Dighton. 
Simon, Ernest B^ Topeka. 
Slater, Fred G^ Topeka. 
Slonecker, J. G., Topeka. 
Shiss, H. G., Wichita. 
Smart, G. A., Ottawa. 
Smith, Chas. B., Topeka. 
Smith, C. W., Stockton. 
Smith, F. Damont, Kinsley. 
Smith, Wm. B., Topeka. 
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Spencer, O. B\. Topekm. 
Staffelbach, W. £L. WeUiiigton. 
Stafford, Grant, Wlnfield. 
Stavely, J. H^ JLyndon. 
StUlwelf, L., Erie. 
Stone, Robert, Topeka. 
Strong, J. G., Blae Rapids. 
Sutton, Walter W., Howard. 
Swartz, G. L., Winfleld. 
Switser, J. F., Topeka. 

Trontman. J. A., Topeka. 
True. W. J., Pitteburg. 
ToTok, P. D^HiU City. 
Tomer, R. w., Mankato. 

Valentine, H. E., Topeka. 
Vandeyee]% Geo. A., Hntohinaon. 
Vernon, W. H., Lamed. 
Vernon, W. H. Jr^ Topeka. 
Von der Heiden, w . Sl. , Newton. 

Waggoner. B. P., Atchison. 
Wfuper, w. H., Russell Springs. 
Wuker, S. L., Colnmbiis. 
Ware. E. P., Topeka. 
Watkms, Albert, Topeka. 



Wavde, J. M., Pittsburg. 
Welch, Chas. D., Ooffeyrilie. 
Welch, R. B., Topeka. 
Wells, Ira K., Seneca. 
Wells, Abijah. Seneca. 
West, J. S., Topeka. 
WheaUey, G. W., Galena. 
Wheeler, Bennett R., Topeka. 
Whitcomb, Geo. H., Topeka. 
Whiteside, H., Hatchinson. 
Wierenga, Chas.2Topeka. 
Williams, P. L., Clay Center. 
Williams. 0. M., Hntohinson. 
Wilson, Antho^ P., Topeka. 
Wilson, Asher B^ St. Francis. 
Wilson, A. W.. Ness (My. 
Wilson, Ohalkley A., St. Francis. 
Wilson, Clement L., Colby. 
Wilson, Ed. H., Paoia. 
Wilson, Jr., A. P. Tone, Topeka. 
Wiseman, T. A., Borlingtoti. 
Wood, Frederic H., Lawrenoe. 
Wood. O. J., Topeka. 
Wolfeknhler, L. H., Leavenworth. 

Yoong, P. C, Fredonia. 
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Bailey, L. D October 16»un 

Campbell, A. B December 90, IWV 

GlOffston, J. B February 19, 19Qt 

Olose, Jay Franklin JiilylS,19M 

Oroxier, Boberi October t,lBK 

On aningham, Edwin Wilbur Angnit 16, 1905 

Donthltt, Wm. P Noyember 98, 1887 

Eckatein, Otto G October 91, 1900 

Ellis, A. H September 95, 1909 

Eyerest, A. B October 99,1894 

Ewing, Thomas, Jr January 91, 18B6 

Foster, O.G June 91, 1880 

Fenlon, Thomas P February 8, 1901 

Oreen,H. T March 10, 1888 

Oriffln, Charles T January 9, 1884 

Oreer, John P Noyember 98, 1889 

aillett, Almerin May 15, 1896 

Hamble, C. B June 14, 1894 

Harris, Amos February 9, 1801 

Henry, John W December — , 909 

Holt, Joel Aprn9r,1899 

Horton, A. H September 9, 1909 

Hubbard, N. W ,1909 

Humphrey, H. J August 8, 1800 

Hurd,T. A February 99, 1809 

Hallowell, J. B June 94, 1888 

Johns, H.C May 94, 1804 

Johnson, J. B May 18, 1880 

Kingman, Samuel A September 9, 1904 

Lewis, Ellis August 19, 1897 

Maltby,J. C April 97,1888 

Martin, Dayid March 9, 1901 

MoMath,B. A August 90, 1888 

McClure,J. B July 18, 1809 

Mohler, Jermiah a October 95, 1004 

Prescott,J. H July 6,1681 

Redden, Alfred L August 98, 1906 

Bitter, John N February 8, 1808 

Eager, T.F December 80, 1808 

BobinBon,B. G April 18, 1888 

Bandolph, A. M. F September 1, 1886 

Sedgwick, Thomas N May 6, 1906 

Scott, W. W May 81, 1880 

Simpson, Matthew P May 10, 1004 

8tilIlng8,B February 8, 1880 

Stephens, N.T December 98, 1884 

8piIman,B.B October 19, 1806 

Thacher, S. O August 11, 1885 

Usher, John P April 18, 1889 

WagsUff, W. B February 4, 1804 

Wall, Thomas B January 14, 1908 

Webb, Leland J February 91,1886 

Wise, Z. S January 8,1901 

Wolf, Eugene February 19, 1880 

Webb, WTC April 19, 1888 
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